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PREFACE 



This book is not intended to lay out a general 
system of the philosophy of law, nor to give a 
classified view of the whole contents of any legal 
system, and it does not profess to compete with the 
many works which have aimed at one or both of 
those objects. It is addressed to readers who have 
laid the foundation of a liberal education and are 
beginning the special study of law. Such a reader 
finds, in the new literature he has to master, a 
number oft leading conceptions and distinctions 
which are assumed to be familiar, and are so to 
lawyers, but which, for that very reason, are not 
often expressly stated, still less often discussed, 
and hardly ever explained. He has not only to 
discover for himself, often with much bewilder- 
ment, the actual contents of legal terms, but to 
realise the legal point of view and the legal habit 
of mind. Law seems to the layman, at first sight, 
to make much of trifles and to disregard greater 
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matters. Again, some speculative problems are 
capable of giving much trouble in the actual 
practice and administration of the law, while others 
are seldom or never heard of in court ; and it is 
hard for the layman or the novice to distinguish 
the two kinds. In this as in other sciences every 
one must make his way through the stage of 
confusion and illusion in his own fashion. But, 
though it is his own work which no one else can 
do for him, it is possible for those who have passed 
beyond that adventure to be ready with a helping 
hand and a warning voice. 

In the first part of this book I have tried to set 
forth, in language intelligible to scholars who are 
not yet lawyers, so much of the general ideas 
underlying legal discussions as appeared needful 
for the removal of the most pressing difiSculties. 
Not much will be found about constitutional or 
criminal law ; not because I underrate their actual 
importance, but because they do not, as a rule, so 
much require this kind of explanation, and their 
exceptional problems, when they do occur, are too 
hard for novices, and are best left for a riper stage. 
Quotation and criticism of other modern writers* 
opinions have been, with rare exceptions, purposely 
avoided as useless and distracting to those for 
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whom I mainly write. Any detailed acknowledg- 
ment of my obligations will therefore not be 
expected. Among the authors of past generations 
I owe most, so far as I can judge, to Sayigny; 
among recent and living ones to Maine, Ihering, 
and my friend Mr. Justice Holmes of the Supreme 
Court of the United States. Learned readers and 
advanced students will easily see that the philo- 
sophy of the English or "analytical" school is 
not mine ; nevertheless I have learned much from 
Hobbes, and hold acquaintance with his work at 
first hand indispensable for all English-speaking 
men who give any serious consideration to the 
theoretical part of either politics or law. It 
may be that I love Hobbes a little too well to 
be perfectly just to his successors, who, to my 
thinking, have often got moi-e praise than they 
deserved for repeating Hobbes's ideas in clumsier 
and really less exact words. But, as I am not 
undertaking a critical estimate, this is but a matter 
of personal taste, and of no importance to the 
reader. 

While I have endeavoured to be as clear as 
possible, I have not attempted to make funda- 
mental and difficult problems look easy. The 
cheap facility that comes of gliding over hard 
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places can only be found a dear bargain in the 
end. I do not promise the reader that he will find 
this book easy reading in every part. I do make 
bold to promise him that, if he reads it with 
attention, he will find several other books less 
difiScult and more profitable. Sometimes I have 
allowed myself to devote a few sentences or even 
a paragraph to readers who have to some extent 
mastered the language and methods of philosophy. 
This, I hope, will not be unwelcome to such as have 
taken honour degrees in classics, especially in the 
Oxford School of Litertu Humaniores, 

The second part of the book aims at an end not 
really dissimilar in kind, but it is more practical 
and more exclusively addressed to students of the 
Common Law, the system according to which 
justice is administered in almost every part of 
the English-speaking world except Scotland and 
Louisiana. Like the Boman law, that system is 
embodied in a special and technical literature 
governed by its own authoritative conventions, 
accessible only through its own apparatus of 
reference, and available for any practical purpose 
only on condition of understanding its peculiar 
methods. The use of law - books and the 
appreciation of legal authorities can be fully 
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learned only by assiduous practice; but here, 
again, it has long seemed to me that something 
can be done to lighten the first steps of the 
beginner, and this is what I have tried to do. No 
practical art can really be taught ; one man can 
only help another to learn ; but it is common 
experience that such help will often save a great 
deal of trouble. Certainly no man ever learned 
to shoot by being lectured on the construction of 
a rifle, and yet such lectures are a regular part 
of musketry instruction. So far as I know, the 
experiment has never been made, in the case in 
hand, for the same purpose or in any very similar 
manner, though different parts of the subject have 
been touched upon by several writers, both English 
and American, on legal studies and literature, and 
notably by Kent Possibly a connected account of 
the sources and authorities of English law, as they 
have come to be in modern practice, may be of 
interest to some of the Continental scholars, especi- 
ally Frenchmen, who of lat6 years have brought 
admirable industry and intelligence to bear on our 
methods of conducting both political and judicial 
affairs. But I have written, in the first place, fop 
our own learners of the Common Law on both sides 
of the ocean, and my work stands to be judged by 
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their proof in uHing it. If they find it useful I shall 
ha whII (tontant, even more content than if I should 
j)ttivhanc.« convince a mature philosopher or econo- 
nUHt that tho Hcience of law has some right to exist. 

It will be soon tliat the two parts of the book 
wv^ U\ aouio tutent independent of one another; 
rtud any reador wlio so chooses can, without much 
imHUivtAuiouiH^ diawganl the logical order of gener- 
ks\\\y and tako the second part first However that 
luttv ht^» X\\^ iHUubination of the two in one volume, 
au\l X)\^ pivft^ivnoo of Knglish examples and illustra- 
livma in tht^ fi\^t }^rt> aiv intondeii as a protest 
a^^<uuHt \\\^ habit of iViiarvHu^ '" juri^jipnidence** as 
^K^uu'iV.iui! a.^\visV.tsl wiih a liut<!» kuv^wled^ of the 
liws v^f e\\n*Y vvuiurv but vuit^V v^w»i. 

lu i;h^* ^wiul t\li:ioJu I luiW a:^il:r^ a few 
i\iSivL<t.\s^\vViv ^au^.o^• e\iv>iVvi:iou $%>*tutM. d^esirable. 
t'^.v* li.:vr Kiio V*: tiho KvX N.*^.iu iwosv v^fp5«?d in 
cuiivii: i^,\:ccoiici .luj I:gviH!:'.i*v ;hau iIk^ rl^ruier. has 
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PART I 



SOME GENERAL LEGAL NOTIONS 



B 



CHAPTER I 



THE NATURE AND MEANING OF LAW 



We find in all human sciences that those ideas Difficulty 

of the most 

which seem to be most simple are really the most general 

ideas in all 

difficult to grasp with certainty and express with sciences. 
accuracy. The clearest witness to this fact, is 
borne by the oldest of the sciences, Geometry. No 
difficulty whatever is found in defining a parabola, 
or a circle, or a triangle. When we come to a 
straight line, still more when we speak of a line 
in general, we feel that it is not so easy to be 
satisfied. And if it occurs to us to ask the 
geometer what is the relation of his "length 
without breadth" to the sensible phenomena of 
space, matter, and motion, we shall find ourselves 
on the verge of problems which are still too deep 
for all the resources of mathematics and meta- 
physics together, A philologist will be ready 

8 
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CHAP. 



No com- 
plete 
theory 
of law 
without 
complete 
theory of 
society : 
but ap- 
proximate 
generalisa- 
tion 
needful. 



enough with his answer if we question him on the 
Greek or the Slavonic verb. If we ask him what 
is a verb in general we may have to wait a little, 
and if we ask him to account for language itself 
we shall find ourselves again in a region of doubt 
and contention. It is not surprising, then, that the 
student approaching the science of law should find 
the formal definiteness of its ideas to vary inversely 
with their generality. No tolerably prepared candi- 
date in an English or American law school will 
hesitate to define an estate in fee simple : on the 
other hand, the greater have been a lawyer's 
opportunities of knowledge, and the more time he 
has given to the study of legal principles, the 
greater will be his hesitation in face of the 
apparently simple question. What is Law ? 

In fact, a complete answer to this question is 
not possible unless and until we have a complete 
theory of the nature and functions of human 
society. Yet we cannot afford to wait for such a 
theory, for we are born into a social and political 
world from which we cannot escape. Eule, custom, 
and law beset us on every side. Even if at this or 
that point we go about to defy them we cannot 
ignore them; and the possible points of revolt, as 
reflection will show, are really but few even in 
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such kinds of life as are called lawless. We have 
to abide the law whether we will or no ; and to 
abide it, on the whole, in obedience rather than in 
resistance. The French Revolution seemed, and in 
many respects was, a fundamental catastrophe : but 
it appeared, as things resumed a settled frame, that 
a large proportion of French institutions, traditions 
of policy, and positive laws too, had survived the 
Revolution. If then we are to obey with under- 
standing, we must endeavour to understand so 
much as is needful for the purpose in hand, 
relying on the most approximately certain data that 
we can command. 

Man cannot live alone; the individual cannot Society 

cannot 

do without the family ; and although family groups exist with- 
can be conceived as independent and self-suflBcing, of social 

order 

the family has from very early times been in like 
manner part of a larger society, whether it be a 
clan, a tribe, or a nation, with which it is bound 
up. No society can continue without some uniform 
practice and habits of life. Individual impulse has 
to be subordinated to this need; and this sub- 
ordination is a never-ending process. Hence there 
must be rule and constraint; and not the less so 
because, in one sense, the aims of the society and 
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of the individual coincide. On the whole and in 
the long run the interest of the individual is that 
society should exist. This is obviously true; but 
it is far from obviously true, indeed it seems not 
to be true, that his interest coincides always or 
everywhere with the interest of the society whereof 
he is a member, either as it really is or as it seems 
to be to those who conduct its affairs. Society 
comes into existence because its members could not 
live without it; but in continuing to exist it 
forthwith aims at an ideal, and that ideal is for the 
society and not for the individual member. The 
need for internal order is as constant as the need 
for external defence. No society can be stable in 
which either of these requirements substantially 
fails to be provided for; and internal order means 
a great deal more than the protection of individuals 
against wilful revolt or wanton lawlessness. Ex- 
press and definite forms of association are required 
for the fulfilment of these purposes and the main- 
tenance of a perpetual succession from one genera- 
tion of men living in society to another. When 
established, these forms embody and preserve the 
individual character of every self- maintaining 
community. In the sum of such forms, as express- 
ing and determining in each case the conditions of 
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collective life and well-being, we have the State. 
We say well-being with reference to the ideal and 
not with reference to the actual success attained. 
Some States have secured the well-being of their 
members much better than others, and the less 
successful ones may be called relatively bad, or in 
some cases even very bad. Still an inferior social 
organisation, though measurably worse than other 
and better forms, is immeasurably better than none. 

Further, if the State is to be permanent, we The state 

needs rules 

' need more than the existence of some kind of binding on 

citizens mi 

social rule. We conceive many rules, the common such. 
and fundamental ones in matters of ri^ht and 
wrong, for example, to be binding on men simply 
as rational and social beings, without regard to 
any positive institutions. But this will not suflSce 
for the State, which is an association for living 
together in definite ways. There must be rules 
binding the members of the State not merely as 
human or rational, but as members of that State ; 
and this is not affected by the fact that to some 
extent, perhaps to a large extent, such rules include 
the matter of universal or more highly general 
duties which are of antecedent and independent 
forca Wherever any considerable degree of civil- 
isation has been reached, we find means appointed 



! 
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by public authority for declaring, administering, 
and enforcing rules of this kind. In dealing with 
these rules, as with all others, both the persons 
^administering them and those whose interests are 
affected have to attend not only to the rules or 
principles themselves, but to the conditions under 
which they become applicable, the mode in which 
they are applied, and the consequences of their 
Such rales application. The sum of such rules as existing in 

make up 

law. a given commonwealth, under whatever particular 

forms, is what in common speech we understand 
by law ; the publicly appointed or recognised 
bodies which administer such rules are courts of 
justice. By justice, in this usage, we mean not 
only the doing of right, or the duty thereof, as 
between man and man, but the purpose and en- 
deavour of the State to cause right to be done. 

Law not In modem times and in civilised countries we 

necossanlv 

profes- find the work of courts of justice carried on by 

sional or i/v* "i* * ^ ^ * y i* 1 

official. permanent officers ; it is a special kind of work, 
and the knowledge of law is a special , kind of 
knowledge which can be acquired only by a pro- 
fessional training. Law has developed an art and 
a science of its own just as much as medicine. 
These conditions are now so usual that we might 
easily think them necessary; but they are not so. 
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• 

Law and legal justice can exist without a profession 
of judges or advocates ; and where a legal profession 
exists, its divisions, and the relation of its branches 
to one another, have varied and still vary to a 
wide extent in highly civilised countries and down 
to our own times. Thus at Borne under the later 
Kepublic and the early Empire there was a class 
of highly skilled advocates, and under the Empire 
there was something like a Ministry of Justice, but 
for a long time there was nothing answering to the 
ordinary judicial establishments of modern States. 
In England it does not appear that before the 
Norman Conquest there was any distinct legal 
profession at all, and in the succeeding Anglo- 
Norman period there were professional or at any 
rate skilled judges, but no professional advocate& 
In Iceland, about the same time, there was a highly 
technical system of law;^ courts were regularly 
held, and their constitution was the subject of 
minute rules ; and there were generally two or 
three persons to be found who had the reputation 
of being more skilled in law than their neighbours. 
Yet with all this there were neither judges nor 
counsellors in our modem sense. It is the ad- 

' There is qaite enough to support this statement apart from 
the elaborate pleadings set out in the present text of the Njals 
Saga, which are believed to be of much later introduction. 
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ministration of justice with some sort of regularity 
that marks the existence of law, not the complete- 
ness of the rules administered, nor any official 
character of those who administer them. 
Custom. There has been much discussion about the 

relation of custom to law. Custom, except in 
distinctly technical applications which are really 
part of a developed legal system, seems to have no 
primary meaning beyond that of a rule or habit of 
action which is in fact used or observed (we may 
perhaps add, consciously used or observed) by some 
body or class of persons, or even by one person. It 
was the " custom " of Hamlet's father to sleep in his 
orchard of the afternoon. In the Morte d! Arthur 
we constantly read of a " custom " peculiar to this 
or that knight ; for example, Sir Dinadan had such 
a custom that he loved every good knight, and Sir 
Galahalt, " the hault prince," had a custom that he 
would eat no fish. And it is still correct, though 
less common than it was, to use the word in this 
manner. Often custom is the usage of some class 
or body less extensive than the State, such as the 
inhabitants of a city, the members of a trade. But 
it can have a scope much wider than the limits of 
the State. The Church, which of course is not 
bounded by any State, and in the medieval view 
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could not be, had her own customs and refused to 
let any secular power pass judgment on their 
validity. No constant relation to law or judicial 
authority can be predicated of custom. It may or 
may not be treated as part of the law. Much law 
purports to be founded upon custom, and much 
custom has certainly become law. The extent to 
which this has happened, and the manner in which 
it has been brought about, are matters of history in 
the legal system which each particular State has 
developed or adopted. We shall have to return to 
this when we consider the sources and forms of the 
law of England. So far the word "custom" may 
be said to suggest the notion of potential or in- 
cipient legality. But on the other hand much 
custom is quite outside the usual sphere of law. 
Still the word has a certain ethical force tending to 
confine its use to those habits which the persons 
practising them recognise as in some way binding. 
Such are, to. take a conspicuous example, customs 
of tribes and castes which have a religious character. 
"Customary" carries more weight, though it may 
be only A little more, than " usual." ^ In the 
weakest case we mean by custom a little more than 

' See Littr^, s.v. Coutume, Perha^is this tendency is more 
marked in French than in English. 
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habit, for one may have habits of an automatic or 
mechanical kind of which one is barely or not at 
all conscious. It is hardly needful to add that a 
great deal of law, at any rate of modern law, has 
not any visible relation to pre-existing custom. 

"Practice," in the modern usage of the legal 

profession, signifies a particular kind of custom, 

namely, that by which a court of justice regulates 

the course of its own proceedings. 

Moral law, We have used the word Law, so far, without 

natural law 

or law of any epithet, the sense in which we have used it 

nature. 

being that which is commonly understood where 
nothing in the context requires a dififerent one. 
But the word has other usages more or less analog- 
ous to the principal meaning. Moral law is the 
sum of the rules of conduct which we conceive to 
be binding on human beings, genemlly or with 
regard to the circumstances of a particular society, 
so far forth as they are capable of discerning 
between right and wrong; but it may also mean 
the rules to which the members of a particular 
society are actually expected, by the feelings and 
opinions prevalent in that society, to conform. 
Sometimes the distinction between actual and ideal 
rules of conduct is marked by speaking of moral 
rules, or of " positive morality," when we mean the 
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rules accepted in fact at given times and places, 
but of " natural law," " law of nature " or " natural 
justice," when we mean such rules as are universally 
accepted, or in our opinion ought so to be. The 
term " law of nature " has a long history, beginning 
with the distinction made by Greek ethical philo- 
sophy from Aristotle downwards between natural 
and conventional justice. It came to mean so much 
of the rules of justice as can be discovered by man's 
reason apart from either specific revelation or local 
or temporary ordinances ; it was identified with the 
law of God ; and it followed, in the medieval view, 
that the law of nature, once being ascertained, was 
of universal and paramount obligation. It never 
meant (as some later writers have assumed) the 
arbitrary speculative opinion of an individual as to 
what is right and wrong.^ Positive morality may 
be, and in many times and places is known to have 
been or still to be, contrary to universal morality or 
natural law. The supposed duty of a Hindu widow 
to burn herself with her husband's corpse is a 
striking example. 

The rules observed, or generally expected so to Law of 

nations. 

* See for details "The History of the Law of Nature," by the 
present writer, in the Journal of the Society of Comparative 
Legislation, 1900,^p. 418 ; 1901, p. 204 ; Bryce, Studies in History 
and Jurisprudence^ Essay xi. vol. ii. p. 113 sqq. 
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be, by the governments of civilised independent 
States in their dealings with one another and with 
one another's subjects are called the Law of Nations, 
or International Law. We are not called upon to 
consider here whether they are more nearly analog- 
ous to the law administered by courts of justice 
within a State, or to purely moral rules, or to those 
customs and observances in an imperfectly organised 
society which have not fully acquired the character 
of law, but are on the way to become law. This 
last -mentioned opinion is my own; but I do not 
deem this a fit place for dwelling upon it. The 
whole matter is much disputed, and cannot be 
efiectually discussed without assuming a good deal 
both of law and of the history of law to be known. 
Extended Bodies of rule or custom existing in a limited 

use of 

"law" for section of a community, and enforced by the 
social opinion of that section within itself, are often 

called laws : as when we speak of the laws of 
honour, or the laws of etiquette. It is to be 
remembered that in medieval Europe the "law 
of arms" was for the persons afifected by it a 
true and perfect law, having its courts, judges, 
and compulsory sentences. In modern times this 
use of the word seems to be avowedly metaphorical. 
Sometimes we hear of " the code of honour," which 
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cannot be justified even as a metaphorical license : 
a code, as we shall see later, being essentially a 
collection of articulate and definite rules or state- ' 

ments, and generally purporting to proceed from 
a definite authority.^ [ 

In English we use the word Law in a con- ** Law " in 

the con- < 

Crete sense to mean any particular rule, having crete as 

the nature of law in the abstract sense, which is rule. 

expressly prescribed by the supreme power in the * 

State, or by some person or body having authority 

for that purpose, though not generally supreme. 

A law, in this sense, is the exercise of a creative 

or at least formative authority and discretion; the ^ 

power that made it might conceivably have chosen < 

to make it otherwise. The rule is such because > 

a definite authority has made it so; it lay in the 

lawgiver's hand what it should be. There is an 

element, at least, of origination. Application of 

existing principles, however carefully worked out, 

^ There have been various modern codifications of the "laws of 
honour, " enjoying more or less conventional and local authority. 
Such were the "thirty -six commandments" promulgated in 1777 
by the southern Irish "Fire-eaters," which may be seen near the 
beginning of the second volume of Sir Jonah Barrington's PeraoncU 
Sket^ies. In fact there were only twenty- four rules and two 
additional "Gal way articles." The rules were effective enough 
within their jurisdiction. Barrington himself relates tliat he 
obeyed them by fighting a duel with a man he hardly knew for a 
cause which (also in punctilious accordance with the rules) was 
never explained, but which apparently was a pure mistake. 
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« 

and however important it may be in its results, is 
not within the meaning. Therefore, although declara- 
tions of legal principles, or interpretations of express 
laws, by courts of justice may well be said to form 
part of the law, and so to be law in the abstract 
sense, we cannot say of any such declaration or 
interpretation that it is "a law."^ When we are 
using the term in this concrete sense it is not only 
correct enough for ordinary political purposes, but 
correct without qualification, to say that ''Laws 
are general rules made by the State for its sub- 
jects." ^ The plural " laws " is ambiguous, and the 
context must determine in which sense it is used. 
It may cover both meanings, as when we speak of 
"the laws of England" as including the whole 
body of English law, both what has been enacted 
by Parliament and what is derived from other 
sources. It is quite possible for the administration 
and development of "law" and the production of 
concrete "laws" to be in the same hands to a 
greater or less extent. Thus a decision of an 
English Superior Court is law unless and until 

^ When some part of the general law has been designated by 
the context, it may afterwards be referred to as ''a law," i,e. a 
portion of law, without reference to its being an express enactment 
or not, as if we say, " The law of slander by spoken words is not 
a reasonable law." 

' Raleigh, Elementary Politics^ ch. v. init. 
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reversed or oyemiled by a higher Court; a rule 
of procedure made by the Judges under the powers 
conferred on them by the Judicature Acts is a 
law, though English-speaking lawyers do not com- 
monly call it so, because it is more convenient 
to use the appropriate term "Rule of Court." In 
like manner an Act of the Imperial Parliament, 
or an Order in Council, or an Ordinance made by 
the Legislature of a Crown Colony, is a law, though 
almost always called by the more specific name. 

This concrete usage is extended to all sorts of *' Laws "in 

extended 

express rules made and recorded for the guidance of sense of 
human action in all sorts of matters, both serious roles in 
and otherwise. Clubs and societies have their laws ; judicial 
there are laws of cricket and laws of whist. As ™* 
might be expected, the distinction between the 
concrete and the abstract sense is not always exactly 
observed in popular usage. One might say without 
impropriety : " It is a law of journalism that an 
editor shall not disclose the authorship of an un- 
signed article without the writer's consent," although 
" rule " or " custom " would be more accurate. 

It is proper to note that the ambiguity of the English 

** law ** 

word law seems peculiar to English among the includes 

" ius " and 

chief Western languages. Law in the abstract, the "lex." 

sum of rules of justice administered in a State and 

c 
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by its authority, is itis in Latin, droit in French, 
diritto in Italian, Recht in German. For the ex- 
press rule laid down by an originating authority 
these languages have respectively the quite distinct 
words, lex^ loi} legge (the French and Italian words 
being modem forms of the Latin one), Gtsetz. 
' Thus an Englishman tends, consciously or not, 
to regard enacted law as the typical form ; it is 
hard for him not to identify laws (as the plural of 
"a law") with Law. Frenchmen and Germans, 
on the other hand, are more likely to regard loi 
or Gesetz as merely a particular form of droit or 
JReclU, and not necessmly the most important 
form, 
"lus," etc. On the other hand, these Latin and other names 
"law "and for law in the abstract {ivs, droit, diritto, BecTU) 
correspond also to our distinct English word right 
in its substantive use. This leads to verbal am- 
biguities, and gives occasion for confusions of 

^ In some French phrases droit and loi run into one another, 
e.g, **homme de loi." "Droit natnrel" and "loi naturelle," 
"droit des gens" and "loi des nations," are convertible terms. 
The like laxity as between lex, leges, and iiLS is common in 
medieval Latin ; and in classical Latin Ux naturalis or TuUurcte 
occurs from Cicero downwards, which seems to involve the affirma- 
tion not merely of order but of designed order. In German, so 
far as I know, EecM and Gfesetz are never interchangeable. Oesetz 
means a rule which is in fact, not only by right or wrong philo- 
sophic construction, "set" by a definite authority, and even in 
figurative uses this primary meaning is not lost sight of. 
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thought, which are perhaps not less inconvenieut 
than any consequences of law having to stand for 
both ivs and lex in our language. 

From the concrete use of the word law we have Extended 

use of 

by extension the term "law" or "laws of nature" "law" in 
in the language of natural phUosophy, or science ^^^ 
as it is now conunonly called, though in truth it °^" 
is but one kind of science. Here the word has a 
wholly distinct meaning from those we have hitherto 
mentioned. It signifies any verified uniformity of 
phenomena which is capable of being expressed in 
a definite statement, and by " the laws of nature " 
we mean the sum of such uniformities known or 
knowable — in other words, the uniformity of nature 
as a whole. Doubtless this language originally 
implied a belief that uniformity in nature, whether 
general or particular, is due to will and design in 
some way analogous to those of human princes and 
rulers ; but it has long ceased to have any such 
implication as a matter of necessity or even of 
common understanding.^ No one thinks of Grimm's 
Law, or other " laws of phonetics," as anything but 
compendious expressions of more or less generally 
observed facts in human speech, or in particular 

1 CJp. Mr. John W. Salmond on ** The Law of Nature, " L. Q. JJ., 
xi. 121, 142. 
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groups of languages. Further, this meaning has 
been carried back into the region of moral and 
political science, as when we speak of the laws of 
political economy or history. We may even say, 
if we please, though it would hardly be elegant, 
that the laws of history are exemplified in the 
history of law, thus using the word in the primary 
and the derivative sense in the same sentence. 
Here the term has quite lost its ethical associations ; 
in fact those who insist most strongly upon the 
ethical element of law in its primary sense are 
perhapa those who are most likely to object to this 
usage. Such a phrase as laws of political economy, 
laws of history, laws of statistics, has no depend- 
ence whatever on any conception of a tribunal or 
a lawgiver, or of doing justice. It signifies only 
the normal results, as collected by observation or 
deduced by reasoning, of conditions, and (where 
human action is concerned) habits and motives, 
assumed to exist and to have effect. Whether we 
like those results or not ; whether and to what 
extent the conditions are within the control of 
deliberate human action ; and in what direction, if 
at all, we shall endeavour to modify the conditions 
or counteract the results, — may be matters deserving 
to be most carefully weighed : but they belong to 
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a different order of considerations. Physicists have 
studied what are called the laws of electricity till 
it has become possible to light our houses with 
electric lamps. The occupier of a house so lighted 
can turn those laws to account whenever he pleases, 
and for so long as he pleases, provided that every- 
thing is in order, and in that sense he can control 
them. But his reasons for wanting or not wanting 
to light up a particular room at this or that hour 
have nothing to do with electrical science. The 
fact that a stone lies on the ground is an example 
of the " law of gravity." My desire to pick it up, 
followed by the act of picking it up, does not affect 
the "law," — in other words, that particular aspect 
of the uniformity of nature, — in any way : it only 
varies the example. A well-to-do man going abroad 
lets his house to a friend at a nominal rent: the 
" laws of political economy " have nothing to say to 
this : the transaction is not such an one as economists 
contemplate. In short, the "laws of nature " are, 
for the lawyer and moralist, matters not of law at 
all in their sense, but of pure fact. And this applies 
equally to the so-called laws of human action in 
so far as human action is a subject of scientific 
observation. 

We may now leave aside the secondary and 
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Law in its derivative meanings of " law " or " laws," and attend 

compul- 

S017 only to such rales as are recognised and administered 

aspect : 

Sanctions, in a commonwealth, and under its authority, as 
binding on its members. Thus far we have said 
nothing about the enforcement of the rules. In 
a modem civilised State it is well understood that, 
if resistance is made, the power of the State, or 
such part thereof as may be needful for the pur- 
pose, will be put forth to overcome it. Only the 
commonest knowledge of affairs and events, as they 
occur day by day, is required to assure us that the 
commission of ficts forbidden by law, or disobedience 
to the orders of a court of justice, is likely to have 
unpleasant consequences in various degrees and 
kinds, according to the nature of the case and the 
system of law and government existing at the time 
and place, and that much work and thought are 
spent on behalf of the State in making that like- 
lihood approach as near as may be to certainty. 
Common knowledge no less informs us, it is true, 
that the public servants of even the most highly 
organised State do not attain constant or uniform 
success in this endeavour. Some offenders escape 
and some laws are disregarded. But the State is, 
on the whole, prepared to compel its members to 
obey the law, and does, on the whole, exercise an 
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effective compulsion; that is to say, it will and 
can make compliance with the law preferable to 
disobedience for most men on most occasions, by 
the application of fitting means through its officers 
appointed for that purpose. If this much cannot 
be affirmed in a given society at a given time (say 
a minor South American republic when a revolution 
is at its height), that society is in a condition of 
political anarchy for the time being, or at least the 
functions of the State are suspended. In fact we 
find the will and power to enforce the law by 
public authority to be stronger in proportion as 
the commonwealth is more settled, more prosperous, 
and more refined. ''The magistrate beareth not 
the sword in vain." Hence it is natural for men 
living in a civilised State to regard this public will 
and power of causing the law to be observed as 
belonging to the very essence of law. The appointed 
consequences of disobedience, the sanctions of law 
as they are commonly caUed, become inseparably 
associated with the existence of a law-abiding com- 
munity ; so that they seem to be not only a normal 
element of civilised law, but a necessary constituent. 
Law without a sanction, and that sanction in the 
hands of the State, can, in this way of thinking, 
easily appear like a contradiction in terms. 
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Enforce- Any such view, however, will be found hard to 

meiit of 

law by the reconcile with the witness of history. That im- 

State is 

relatively perative character of law which in our modern 
experience is its constant attribute is found to be 
wanting in societies which it would be rash to call 
barbarous and false to call lawless. For, if we look 
away from such elaborated systems as those of the 
later Koman empire and of modem Western govern- 
ments, we see that not only law, but law with a 
good deal of formality, has existed before the State 
had any adequate means of compelling its obser- 
vance, and indeed before there was any regular 
process of enforcement at alL We have already 
vouched the Icelandic Sagas to show that law can 
do without a legal profession : we may vouch them 
to show no less clearly that it can do without a 
formal sanction. More than this, we find preserved 
among the antiquities of legal systems, and notably 
in archaic forms and solemnities, considerable traces 
of a time when the jurisdiction of courts arose only 
from the voluntary submission of the parties : and 
this not only as between subject and subject, but 
as between a subject and the State.^ Ihering tells 
us that the early Eoman judge was a mere daysman, 

' The history of English criminal procedure affords at least one 
striking illastration ; hut I purposely avoid a digression. 
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or " speaker of the law " between the parties.^ We 
need not doubt that effectual motives for sub- 
mission could be brought, sooner or later, to bear on 
unwilling subjects. The man who did not submit 
himself to law could not claim the benefit of the 
law; there was no reason why every man's hand 
should not be against him. Outlawry, now all but 
obsolete even in name, was the formal expression 
of the archaic social rules by which law was 
gradually made supreme. Again, archaic procedure 
shows us a period in which a suitor may obtain 
judgment, but must execute the judgment for him- 
self. The most the State will do for him is to 
come eventually to his aid if the adversary or the 
adversary's friends continue to deny him right. In 
the meantime private force holds the ground, but 
the winning suitor's private force is lawful and the 
loser's is unlawful. 

At this stage the State can hardly be said to 
provide any sanction of its own; it only gives 
moral support and coherence to sanctions already 
existing in a vague form. Conversely, one of the 
first signs of the reviving power and solidity of the 
State in the early Middle Ages was the jealous 
restriction of private force, even when the claimant 

* Oeist des romischen Hechtes^ i. 174, ed. 1878. 
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who sought his ends by might had full right on his 
side. Iniiiste and sine ivdicio became convertible 
terms. It is wrong to do oneself right without 
judgment and public authority. 
Informal In One sense we may well enough say that there 

sanctions 

common IS no law without a sanction. For a rule of law 

to law and 

morality, must at Icast be a rule conceived as binding ; and 

a rule is not binding when any one to whom it 

applies is free to observe it or not as he thinks 

fit. To conceive of any part of human conduct as 

subject to law is to conceive that the actor's freedom 

has bounds which he oversteps at his peril One 

or more courses of action may be right or allowable ; 

at least one must be wrong. Now what is felt to 

be wrong is felt to call for redress. This may be 

direct or indirect, swift or tardy ; but in the mere 

sense and apprehension of redress to come, however 

remote and improbable it may seem, and however 

uncertain the manner of it may be, we have already 

some kind of sanction, and not the less a sanction 

because its effect may be precarious. All this 

applies to moral no less than to legal rules. 

Taken thus largely, there are sanctions of infinite 

degrees from obscure monitions of conscience to 

general and open reprobation, or even acts of 

violence prompted by the indignation of one's 
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fellow-men ; ^ and, if we pass from the moral and 
social to the l^al sphere, from some small expense 
or disadvantage in the conduct of a lawsuit, or 
some smaU penalty for delay in performing a 
public duty, to the severest penalties of criminal 
jurisdiction. But in a modern State the sanction 
of law means both for lawful men and for evil- 
doers something much more definite. It means 
nothing less than the constant willingness and 
readiness of the State, in the persons of its magis- 
trates and officers, to use its power in causing 
justice to be done; and this in respect not only 
of the main duties enforceable by law, but of an 
immense number of incidental and at first sight 
arbitrary rules and conditions. 

In short the conception of law, many of its Law and 

the"wm 

ideas, and much even of its form, are prior in of the 

state." 

history to the official intervention of the State, 
save in the last resort, to maintain law. True it 
is that in modern States law tends more and more 
to become identified with the will of the State as 
expressed by the authorities intrusted with the 
direction of the common power. But to regard 
law as merely that which the State wills or com- 

^ Sach acts may or may not be justifiable, and the rule enforced 
may or may not be itself right from the point of view of universal 
morality. This does not concern us here. 
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mands is eminently the mistake of a layman, as 
one of the greatest modem jurists has hinted;^ 
and, we may add, of a layman who has not con- 
sidered the diflference between modem and archaic 
societies, or the political and social foundations 
of law. For most practical* purposes the citizens 
of a State, and to a considerable extent, though 
not altogether, lawyers and magistrates also, have 
not to concern themselves with thinking what those 
foundations are. Their business is to learn and 
know, so far as needful for their affairs, what rules 
the State does undertake to enforce and administer, 
whatever the real or professed reasons for those 
rules may be. Moreover, criminal law, which is 
eminently imperative, is that branch of law which 
appeals most to the popular imagination, and fills 
the largest place in popular notions of legal justice. 
Again, the unexampled activity of the legislative 
power in modern States has largely increased the 
sphere of express enactment. All these causes 
have made it possible and even plausible to regard 
law not only as being embodied in the commands 
of a political sovereign, but as consisting of such 
commands and being nothing else. They have not 
altered the fundamental facts of human society; 

^ IheriDg, Geist des romischen JUchteSf i. 87. 
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and the merely imperative theory of legal institu- 
tions remains as one-sided and unphilosophical as 
it was before. Law is enforced by the State 
because it is law; it is not law merely because 
the State enforces it. But the further pursuit of 
this subject seems to belong to the philosophy of 
Politics rather than of Law. 



CHAPTEE II 

JUSTICE ACCORDING TO LAW 

Conditions Thb Only essential conditions for the existence of 

for 

existence law and legal institutions are the existence of a 

of law : 

possible political Community and the recognition by its 

anomalous 

cases. members of settled rules binding upon them in that 
capacity. Those conditions are present in all 
societies of men who are not mere savages. Even 
among civilised men, on the other hand, they may 
be suspended in particular circumstances. We 
can get one example by supposing a boat's crew 
from a wrecked ship, made up of diflFerent nation- 
alities in about equal proportions, to land on an 
island in the high seas which is neither occupied 
nor claimed by any civilised Power. Such a party 
would, it is conceived, be remitted to what was once 
called "the state of nature," aided by whatever 

conventions they might agree upon as appropriate 

so 
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to their situation. A lawyer would probably 
advise them to consider themselves as still under 
the law of the ship's flag, but it is difficult to say 
that this or any other law would have any real 
authority apart from the agreement of the whole 
party. Practically the law of nature, or in less 
ambiguous terms the common rules of civiUsed 
morals and the dictates of obvious expediency, 
would have to suffice for the present need. Again, 
it is not very difficult for civilised men to find 
themselves, without any violent accident, in places 
where it is hard to say whether any and, if any, 
what law prevails in the ordinary sense. Take 
the case of an English or American traveller, or an 
Englishman and an American travelling together, in 
the region of the Khaibar Pass beyond the British 
frontier post at Fort Jamrud and before Afghan 
territory is reached. Certainly they are not subject 
to the law of British India; still less, if possible, 
to the law of Islam as applied in Afghanistan. 
Yet the persons and property of those who go up 
the Pass on the appointed days and with the 
proper escort are really safer than they would be 
in some parts of almost any European or American 
city. But peculiar phenomena of this kind, which 
are transitory accidents as compared with the 
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ordinary course of civilised life, do not affect the 
normal formation and effects of civilised law, nor 
throw any light on its origin. If, on the other 
hand, a new socilil combination which at first sight 
may have been precarious becomes permanent, its 
members acquire, either by convention or by sub- 
mission to an existing jurisdiction, some permanent 
form of government and law. The inchoate stages 
of this process (which, in fact, has taken place in 
various parts of the world, such as the extreme 
Western States of America, within living memory) 
are interesting in their own way, but are hardly 
within the province of the lawyer. Settled rules 
and recognised jurisdiction are the lawyer's tests. 
Justice. Law presupposes ideas, however rudimentary, of 

justice. But, law being once established, just, in 
matters of the law, denotes whatever is done in 
express fulfilment of the rules of law, or is approved 
and allowed by law. Not everything which is not 
forbidden is just. Many things are left alone by 
the State, as it were under protest, and only 
because it is thought that interference would do 
more harm than good. In such things the notion 
of justice has no place : the mind of the State is 
rather expressed by Dante's "guarda e passa." 
The words " just " and " justice," and corresponding 
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words in other tongues, have never quite lost ethical 
significance even in the most technical legal context. 
The reason of this (unduly neglected by some 
moderns for the sake of a merely verbal and illusive 
exactness) is that in the development of the law 
both by legislative and by judicial processes appeal 
is constantly made to ethical reason and the moral 
judgment of the community. Doubtless the servants 
of the law must obey the law, whether specific rules 
of law be morally just in their eyes or not: this, 
however, is only saying that the moral judgment we 
regard is the judgment of the community, and not 
the particular opinion of this or that citizen. 
Further, some conflict between legal and moral 
justice can hardly be avoided, for morality and law 
cannot move at exactly the same rate. Still, in a 
well-ordered State such conflict is exceptional and 
seldom acute. Legal justice aims at realising moral 
justice within its range, and its strength largely con- 
sists in the general feeling that this is so. Were 
the legal formulation of right permanently estranged 
from the moral judgment of good citizens, the State 
would be divided against itself. 

We may better realise the fundamental character 
of law by trying to conceive its negation or opposite. 

This will be found, it is submitted, in the absence 

D 
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Order, not 
compul- 
sion, the 
funda- 
mental 
character 
of law. 



Relation of 
singular 
acts of 
sovereign 
power to 
law. 



of order rather than in the absence of compulsion. 
An exercise of merely capricious power, however 
great in relation to that which it acts upon, does 
not satisfy the general conception of law, whether 
it does or does not fit the words of any artificial 
definition. A despotic chief who paid no attention 
to anything but his own whim of the moment could 
hardly be said to administer justice even if he pro- 
fessed to decide the disputes of his subjects. The 
best ideal picture I know in literature of what 
might be called natural injustice, the mere wanton- 
ness of power, is exhibited in the ways of Setebos 
as conceived by Eobert Browning's Caliban} In the 
same master's Pippa Passes, the song of the ancient 
king who judged sitting in the sun gives a more 
pleasing though not a more perfect image of natural 
or rather patriarchal justice. Absence of defined 
rule, it must be remembered, is not the same thing 
as the negation of order. The patriarch may not do 
justice according to any consciously realised rule, 
and yet his decrees are felt to be just, and will go to 
the making of rules of justice for posterity. 

It is true that even in highly civilised States we 
meet with occasional or singular acts of sovereign 
power which are outside the regular course of justice 

^ ** As it likes me each time I do : so He." 
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and administration, and which nevertheless must be 
counted as laws. In form they do not differ from 
the ordinary acts of the law-making authority; 
and in substance they are laws in so far as they 
affect in some way the standing of individual citizens 
before the law, must be regarded and acted upon by 
the judges and other public servants of the State, 
and will at need be put in force by the executive. 
In some of these cases there is really nothing 
abnormal except the form of the transaction. What 
began with being a special exercise of supreme 
power for a special occasion has settled into a 
routine which, though in form legislative, is in 
substance administrative or judicial, or partly the 
one and partly the other. Such is the case in this 
country with the private Acts of Parliament by 
which railway and other companies are incorporated 
and have powers of compulsory purchase and the 
like conferred on them. So, before the establish- 
ment of the Divorce Court, the dissolution of 
marriages by a private Act of Parliament was a 
costly and cumbrous proceeding, but still of a 
judicial kind. In these and similar cases the form 
of legislation has been rendered necessary by 
historical or constitutional accident. Sometimes, 
again, the purpose of these extraordinary legislative 
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acts is to relieve innocent persons, and those who 
may have to derive titles to property from them, 
from the consequences of some venial failure to 
comply with the requirements of law. Marriages 
between British subjects have often been celebrated 
in good faith, but in fact without authority, by 
British Consuls and other official persons in remote 
parts of the world, and on the error being discovered 
Acts of Parliament have been passed to give validity 
to marriages so celebrated. Acts of indemnity have 
much the same nature, so far as they relate to the 
neglect or omission of requirements which have 
come to be regarded as merely formal. When the 
Test Acts were in force there was an annual Act of 
Indemnity for the relief of those public officers 
(being in fact the great majority) who had not 
performed and observed all the conditions which at 
one time had been supposed, and for a time possibly 
were, needful precautions for securing the Protestant 
succession to the throne. Lastly, that which in 
form is an act of legislation may be a more or less 
thinly disguised act of revolution, civil war, or 
reprisal against unsuccessful revolution. Acts of 
attainder are the best English example in this kind.^ 

^ They must be carefully distinguished from impeachment, which 
is a regular process known to the law, though an unusual one. 
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All these matters have their own historical and 
political interest : but we have nothing to learn from 
them about the normal contents and operation of 
legal institutions. The Koman name of privilegia 
marks them off as standing outside the province of 
regular and ordinary law. 

Let us pass on, then, to consider what are the Normal 

marks of 

normal and necessary marks, in a civilised common- law : 

Generality. 

wealth, of justice administered according to law. 
They seem capable of being reduced to Generality, 
Equality, and Certainty. First, as to generality, the 
rule of justice is a rule for citizens as such. It 
cannot be a rule merely for the individual: as the 
medieval glossators put it, there cannot be one law 
for Peter and another for John. Not that every 
rule must or can apply to all citizens; there are 
divers rules for divers conditions and classes of men. 
An unmarried man is not under the duties of a 
husband, nor a trader under those of a soldier. But 
every rule must at least have regard to a class of 
members of the State, and be binding upon or in 
respect of that class as determinea by some definite 
position in the community. This will hold however 
small the class may be, and even if it consists for 
the time being of only one individual, as is the case 
with offices held by only one person at a time. 
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Certain rules of law will be found, in almost every 
country, to apply only to the prince or titular ruler 
of the State, or to qualify the application of the 
general law to him. In England, again, the Prince 
of Wales, as Duke of Cornwall, is the subject of 
rules forming a singular exception to the general 
law of property ; and the Lord Chancellor has many 
duties and powers peculiar to his office. But these 
rules are not lacking in the quality of generality, 
for in every case they apply not to the individual 
person as such, but to the holder of the oflBce for the 
time being. They may be anomalous with regard to 
the legal system in which they occur ; and, like other 
rules of law, they may or may not be expedient on 
the particular merits of each case. . They are not in 
any necessary conflict with the principles of legal 
justice merely because they are of limited or unique 
application. 
Equality. Next, the rule of generality cannot be fulfilled 

unless it is aided by the principle of equality. 
Rules of law being once declared, the rule must 
have the like application to all persons and facts 
coming within it. Eespect of persons is incom- 
patible with justice. Law which is the same for 
Peter and for John must be administered to John 
and to Peter evenly. The judge is not free to show 
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favour to Peter and disfavour to John. As the 
maxim has it, equality is equity.^ So much is 
obvious and needs no further exposition. But it 
may be proper to point out that the rule of equality 
does not exclude judicial discretion. Oftentimes 
laws are purposely framed so as to give a consider- 
able range of choice to judicial or executive officers as 
to the times, places, and manner of their application. 
It is quite commonly left to the judge to assign, up 
to a prescribed limit, the punishment of proved 
offences: indeed, the cases in which the court is 
deprived of discretion are exceptional in all modern 
systems. Apart from capital offences, there are only 
one or two cases in English criminal law where 
a minimum punishment is imposed, and none, it 
is believed, where there is no discretion at all. 
Certain remedies and forms of relief, in matters of 
civil jurisdiction, are said to be discretionary as 
contrasted with those which parties can demand as 
their right. Still, a judicial discretion, however 
wide, is to be exercised without favour and 
according to the best judgment which the person 
intrusted with the discretion can form on the merits 
of each case.^ Differences of personal character 

' The working use of the roaxim is not quite so simple as this. 
^ In various cases where the risk of discretion being perverted 
by outside influence or pressure has seemed greater than that of 
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and local circumstances are often quite proper 
elements in the formation of such a judgment, but 
any introduction of mere personal favour is an 
abuse. We still aim at assigning equal results to 
equal conditions. Judicial discretion is not an 
exception to the principle of equality, but comes in 
aid of it where an inflexible rule, omitting to take 
account of conditions that cannot be defined beiFore- 
hand, would really work inequality. This implies 
that only such conditions are counted as are material 
for the purposes of the rule to be applied. Of course 
no two persons or events can be fully alike. What 
rules of law have to do is to select those conditions 
which are to have consequences of certain kinds : 
which being done, it is the business of the courts 
to attend to all those conditions, and, saving 
judicial discretion where it exists, not to any others. 
A plaintiff who argues his case in person may be 
tedious and offensive, but the judge must neverthe- 
less do him justice as fully as if his argument were 
excellent. This may seem too obvious for statement 
in England, but there are parts of the British 

spontaneous partiality, the holders of discretionary power or 
authority are deliberately exempted from being called on to give 
an account of their reasons. In snch cases the discretion is said 
to be not judicial, but absolute. Examples : the protector of a 
settlement, the governing bodies of schools under the Public 
Schools Act. 
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Empire where it is not, or within recent times was not, 
so. Suppose, on the other hand, it were a rule of 
law that no man who wore a white hat before May- 
day could take a legacy within the year. It would not 
be competent to any court to say that, as between 
A and B, rival claimants for the same legacy, the 
legacy should be paid to A, notwithstanding that he 
had worn a white hat in April, because he was a 
poor man and more in want of money than B. The 
law caunot make all men equal, but they are equal 
before the law in the sense that their rights are 
equally the subject of protection and their duties of 
enforcement. 

Further, as the requirement of generality leads to Certainty : 

scientific 

that of equality, so does the requirement of equality character 
lead to that of certainty, which brings in its train 
the whole scientific development of law. We must 
administer a general rule, and administer it equally. 
There can be no law without generality ; there can 
be no just operation of law without equality. But 
we cannot be sure of a rule being equally adriiinis- 
tered at different times and in the cases of different 
persons unless the rule is defined and recorded. 
Justice ought to be the same for all citizens, so far 
as the material conditions are the same. Now to 
carry out this idea the dispenser of justice ought to 



42 FIRST BOOK OF JURISPRUDENCE ohap. 

be adequately furnished with two kinds of infor- 
mation. He should know what is accustomed to be 
done in like cases, and whenever new conditions 
occur he should know, or have the means of forming 
a judgment, which of them are material with a view 
to legal justice, and which are not. Moreover, there 
must be some means of securing an approximate 
uniformity of judgment ; otherwise judges and 
magistrates of all degrees will make every one a law 
of his own for himself, and the principle of equality 
will not be satisfied. Justice dealt out according to 
the first impression of each particular case, the 
" natural justice " of an eastern king sitting in the 
gate, is tolerable only when the community is small 
enough for this function to be in the hands of one 
man, or very few, and its affairs are simple enough 
for oflFhand judgments not to produce results of 
manifest inequality. This is as much as to say that 
in a civilised commonwealth law must inevitably 
become a science. The demand for certainty 
becoihes more exacting as men's affairs become more 
complex, and the aid of the courts is more frequently 
sought. Trade and traflSc, in their increasing 
volume, speed, and variety of movement, raise new 
questions at every turn, and men expect not only to 
get their differences settled for the moment, but to 
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have solutions which will prevent the same diffi- 
culties from giving trouble again. How far would 
natural justice carry us, for example, towards a 
settlement of the problems involved in making con- 
tracts by letter, telegraph, or telephone ? Hence 
law becomes an artificial system which is always 
gathering new material. The controverted points of 
one generation become the settled rules of the next, 
and fresh work is built up on them in turn. Thus 
the law is in a constant process of approximation to 
an ideal certainty which, by the nature of the case, 
can never be perfectly attained at any given 
moment. Every one who has studied the law knows 
that the approximation is apt to be a rough one, and 
is exposed to many disturbing causes. We shall see 
something, in the latter part of this work, of the 
methods by which it is effected in the system of the 
Common Law. Meanwhile it is to be remembered 
that the political sciences do not claim to be exact 
in either a speculative or a practical point of view. 
For the practical purposes of a State governed 
according to law, that degree of certainty suffices 
which will satisfy the citizens that the law works on 
the whole justly and without favour ; and in archaic 
societies not only is a pretty rough kind of certainty 
sufficient, but no other is possible. 
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Certainty Bules of law have to be applied to the facts 

of law 

limited by ascertained by the tribunal. Now the facts are often 
certainty in dispute ; indeed those cases are a small minority 

of facts 

where there is a real difiference between the parties, 
and that difference turns merely upon the applica- 
tion of the law to undisputed facts.^ And the 
process of forming a judgment as to the truth of the 
facts, where conflicting accounts are offered, is itself 
an approximate one at best for human faculties. In 
early stages of legal institutions we find that there is 
hardly so much as a serious attempt in this direction; 
the matters at issue are disposed of by methods 
which seem to us at this day not only artificial and 
inadequate, but out of all relation to any grounds of 
reasonable conclusion. The task would indeed seem 
to have been thought above the power of mortals. 
Ordeal in its various forms is a direct appeal to 
supernatural aid in the supposed incompetence of 
human understanding. Proof by oath, where the 
oath is conclusive, a procedure of which the medieval 
" compurgation " is the best known example, is the 
same thing in a milder form. Wherever and so 
loDg as the facts cannot be ascertained with any 

* Much of the work done by the. machinery of justice consists 
in enforcing just claims to which there is no defence ; but mere 
refusal or neglect to pay one's debts without compulsion of law 
does not constitute a real matter in difference. 
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precision, there is no occasion for precise or elaborate 
rules of law. The law cannot be more finely 
graduated than the means of ascertaining facts ; and 
the judicial investigation of facts with something 
approaching completeness and exactness dates only 
from relatively modern times. Hence the develop- 
ment of law is largely bound up with the develop- 
ment of procedure. As improved procedure enables 
the law to grapple with complex facts, the aspirations 
of lawyers and citizens are enlarged, and they are 
by no means content to aim at the minimum of 
certainty which will ensure public acquiescence in 
the justice of the State, and a tolerable average of 
obedience. On the contrary, they will aim (as men 
do in every science and art, when once they become ^ 
seriously interested in it) at an ideal maximum. 
But even in the most advanced polity we shall find 
now and then that the subtilty of forensic and 
judicial thought outruns the possibilities of effectual 
inquiry and administration. Questions are some- 
times put to juries which no man, or twelve men, 
not learned in the law, can reasonably be expected to 
understand. 

Law a 

In assuming a scientific character, law becomes, distinct 

science : 

and must needs become, a distinct science. The not co- 
extensive 

division of science or philosophy which comes with ethics. 
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nearest to it in respect of the subject-matter dealt 
with is Ethics. But, though much ground is 
common to both, the subject-matter of Law and of 
Ethics is not the same. The field of legal rules of 
conduct does not coincide with that of moral rules, 
and is not included in it ; and the purposes for 
which they exist are distinct. Law does not aim at 
perfecting the individual character of men, but at 
regulating the relations of citizens to the common- 
wealth and to one another. And, inasmuch as 
human beings can communicate with one another 
only by words and acts, the oflBice of law does not 
extend to that which lies in the thought and 
conscience of the individual. 

The possible coincidence of law with morality is 
limited, at all events, by the range of that which 
theologians have named external morality. The 
commandment, " Thou shalt not steal," may be, and 
in all civilised countries is, legal as well as moral : 
the commandment, " Thou shalt not covet," may be 
of even greater importance as a moral precept, but 
it cannot be a legal one. Not that a legislator might 
not profess to make a law against covetousness, but 
it would be inoperative unless an external test 
of covetousness were assigned by a more or less 
arbitrary definition ; and then the real subject- 
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matter of the law would be not the passion of covet- 
ousness, but the behaviour defined as evincing it.^ 
The judgment of law ha^ to proceed upon what can 
be made manifest, and it commonly has to estimate 
human conduct by its conformity or otherwise to 
what has been called an external standard. Action, 
and intent shown in acts and words, not the secret 
springs of conduct in desires and motives, are the 
normal materials in which courts of justice are 
versed, and in the terms of which their conclusions 
are worked out and delivered. With rare excep- 
tions,^ an act not otherwise unlawful in itself will 
not become an ofifence or legal wrong because it is 
done from a sinister motive, nor will it be any 
excuse for an act contrary to the general law, or in 
violation of any one's rights, to show that the motive 
from which it proceeded was good. If the attempt 
is made to deal with rules of the purely moral kind 
by judicial machinery, one of two things will happen. 
Either the tribunal will be guided by mere isolated 



^ The saying ascribed (it seems apocryphally) to Dr. Keate of 
Eton : *' Boys, if you're not pure in heart, I'll flog you," exemplifies 
in a neat form the oonfusion of external and internal morality. 

' Those exceptions are perhaps of an accidental and not very 
substantial kind ; but, after all corrections and allowances, 
''malice" does sometimes in English law mean evil motive, such 
as personal enmity or vindictiveness. For further consideration of 
intention and motive see ch. vi., p. 1 44 below. 
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impressions of each case, and therefore will not 
administer justice at all ; or (which is more likely) 
precedent and usage will beget settled rule, and 
the tribunal will find itself administering a formal 
system of law, which in time will be as technical, 
and appeal as openly to an external standard, as any 
other system. This process took place on a great 
scale in the formation of the Canon Law, and on a 
considerable scale in the early history of English 
equity jurisdiction. 
Law can- Besides and beyond the limitation of the field 

not enforce 

all moral of law to external conduct, there are many actions 

rules, but 

may some- and kinds of conduct condemned by morality 

times react 

on the which for various reasons law can either not deal 

moral 

standard, with at all OF can deal with only in an inci- 
dental and indirect manner. It would be the 
vulgarest of errors (as we have already hinted) to 
suppose that any kind of approval is implied in 
many things being left to the moral judgment of 
the community and to such pressure as it can 
exercise. Law does not stand aside because law- 
givers or judges think lightly of such things, but 
because, whether from permanent or from transitory 
causes, the methods of legal justice are not appro- 
priate for dealing with them, and the attempt to 
apply those methods would, so far as it could be 
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operative at all, probably do more harm than good. 

At the same time rules of law may well have, in 

particular circumstances, an effective influence in 

maintaining, reinforcing, and even elevating the 

standard of current morality. The moral ideal 

present to lawgivers and judges, if it does not always 

come up to the highest that has been conceived, will 

at least be, generally speaking, above the common 

average of practice ; it will represent the standard 

of the best sort of citizens. This is especially the 

case in matters of good faith, whether we look 

to commercial honesty or to relations of personal 

confidence. With few exceptions, the law has, 

in such matters, been constantly ahead not only 

of the practice but of the ordinary professions of 

business men. We have similar results on a 

more striking scale when a law which is not 

indigenous brings in with it the moral standards 

on which it is founded. Thus a good deal of 

European morality has been made current in India 

by the Anglo-Indian codes ; and European morality 

itself has been largely moulded not only by the 

teaching of the Christian Church, but by the formal 

embodiment of that teaching in both ecclesiastical 

and secular laws. The treatment of homicide by 

early English criminal law was founded on the 

E 
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extremely strict view taken by the Church of the 
guilt of bloodshedding ; and the extinction of 
duelling in this country seems to be due, in no 
small part, to the steady refusal of English law 
to regard killing in a duel, even without any 
circumstances of treachery or unfairness, as any- 
thing else than murder. We are not speaking 
here of the mere fact that persons abstain from 
unlawful conduct through dread of the legal con- 
sequences, a fact which, taken by itself, has no 
moral significance at all. 
Legal rules Again, rules of law differ from rules of morality 

in things 

morally in excess as well as in defect. It is needful for the 

indiflFerent. i i n • i o • 

peace and order of society to have definite rules for 
a great many common occasions of life, although no 
guidance can be found in ethical reasoning for 
adopting one rule more than another. There is no 
law of nature that prescribes driving on either the 
right or the left-hand side of the road, as is plainly 
shown by the fact that our English custom to take 
the left-hand side is the reverse of that which is 
observed in most other countries. But in a land of 
frequented roads there must be some fixed rule in 
order that people who meet on the road may know 
what to expect of one another. And, the rule 
being once fixed either way for the sake of general 



^-. mn -;'^^aB^m^m^ ^^-^ma^m^^ ii ■ avsv^ 



II JUSTICE ACCORDING TO LAW 61 

convenience, we are bound in moral as well as in 
legal duty to observe the rule as we find it On 
much the same footing are the rules which require 
particular forms to be observed in particular trans- 
actions, for the purpose of making the proof of 
them authentic and easily found, or in the interest 
of the public revenue, or for other reasons. There 
are not many such cases in which the form actually 
imposed by the law can be said to be in itself the 
only appropriate one, or obviously much better than 
others that might be thought of. But, since it has 
been thought fit to require some form, it is necessary 
that some one form should be authorised. Here, 
too, the choice between courses which in themselves 
were morally indiflferent is determined by the law, 
and thenceforth it is the moral as well as the legal 
duty of every one concerned, if he will act as a good 
citizen and a prudent man, to do things in the 
appointed manner and form. 

But there is more than this. As in many cases Legal 

reaponsi- 

acts and conduct that Eire morally blameworthy must wiity 

I'll , . without 

go quit of anythmg the law can do, so m many cases, moral fault 

in certain 

on the other hand, persons are exposed, for reasons cases. 
of public expediency, to legal responsibilities which 
may or may not be associated with moral fault, and 
which cannot be avoided even by the fullest proof 
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that in the particular case the person who is answer- 
able before the law was morally blameless. A man 
may, of course, make himself answerable by his own 
promise for many things independent of his moral 
deserts or even wholly beyond his control : but we 
are here speaking of liability not assumed by the 
party's own act and consent, but imposed by a rule 
of law which does not depend on any one*s assent 
for its operation. Thus a man is liable in most 
civilised countries for the wrongful acts and defaults 
of his servants in the course of their employment, 
whatever pains he may have taken in choosing 
competent servants and giving them proper in- 
structions. Obviously this is a hard rule for the 
employer in many cases ; but its existence in every 
system of law shows that in the main it is felt to 
be just. Again, both Eoman and English law have 
made owners of buildings^ responsible, in various 
degrees, for their safe condition as regards passers- 
by in the highway, or persons entering them in the 
course of lawful business ; and this without regard 
to the amount of the owner's personal diligence in 
the matter. Again, questions often arise between 
two innocent persons, of whom one or other must 

' Tliis is by no means the fnll measure of the rule in our law. 
For simplicity's sake only part of it is now stated. 
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bear the loss occasioned by the wrongful act of some 
one from whom redress cannot be obtained ; as 
when a man who has obtained goods by fraud from 
their owner sells them to an unsuspecting third 
person, and then absconds, leaving nothing behind 
him. Here the original owner and the buyer may 
be equally free from fault, but they cannot both 
have the goods, and the price cannot be recovered. 
Hardship to one or the other is inevitable. 

In all these cases the loss or damage, as between 
the two innocent parties who are left face to face, 
may be considered as accidental. The rule of law 
has to determine as best it can on which side the 
loss shall fall ; and, since by the hypothesis neither 
party has incurred moral blame, and this is the 
very cause of the difficulty, it is plain that the rules 
of ordinary social morality will afford no guidance. 
We have to resort either to considerations of general 
public expediency, or, if no obvious balance of 
convenience appears either way, to the purely 
technical application of rules already settled in less 
obscure matters. And this last method is not a 
mere evasion of the problem, but is a reasonable 
solution so far as no stronger reason can be assigned 
to the contrary. For the principle of certainty 
requires that a rule once settled shall be carried 
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out to its consequences when no distinct cause is 
shown for making an exception or revising the rule 
itself. If any sense of hardship to the individual 
citizen remains after these considerations have been 
weighed, and it ha^ also been observed that citizens 
have an equal chance of benefit as well as burden 
under special rules of this kind, it may be said 
that exposure to this kind of liability is part, and 
not a large part, of the price which the individual 
has to pay the State for the general protection 
afforded by its power, and the general benefit of its 
institutions. 
Develop- Thus neither the work nor the field of legal 

law science can be said to coincide with those of any 

mU^ul ^ other science. And the development of this, as of 
all other distinct branches of science, can be carried 
on only by the continuous effort of persons who 
make it the chief object of their attention in 
successive generations. This has been recognised 
in the institutions, both practical and academical, 
of all civilised nations. A civilised system of law 
cannot be maintained without a learned profession 
of the law. The formation and continuance of 
such a learned class can be and has been provided 
for, at different times and in different lands, in various 
ways which it does not now concern us to mention 
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in detail. It is not necessary for this purpose 
that the actual administration of justice should be 
wholly, or with insignificant exceptions, in the 
hands of persons learned in the law, though such is 
the prevailing tendency of modem judicial systems. 
It is enough that the learned profession exists, and 
that knowledge of the law has to be sought, directly 
or indirectly, in the deliberate and matured opinion 
of its most capable members. And the activity of 
modem legislation makes little or no difference to 
this : for we are not now speaking of the general 
policy of the lawgiver, which in a free country is 
and must be determined not by any one class, but 
by the people through their representatives. The 
office of the lawyer is first to inform the legislature 
how the law stands, and then, if change is desired 
(as to which he is entitled to his opinion and voice 
like any other citizen), to advise how the change 
may best be effected. Every modern legislature is 
constantly and largely dependent on expert aid of 
this kind. A well -framed Act of Parliament, 
whatever amount of novelty it may contain, is as 
much an application of legal science as the con- 
sidered judgment of a court. Legislation under- 
taken without legal knowledge is notoriously 
ineffectual, or, if not ineffectual, apt to create new 
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troubles greater than any which it cures. There is 
no way by which modern law can escape from the 
scientific and artificial character imposed on it by 
the demand of modern societies for full, equal, and 
exact justice. 



CHAPTEE III 

THE SUBJECT-MATTER OF LAW 

Rules of law being the rules which are deemed Contents 
binding on members of the State aa such, and are l^Z'ot 

Bubjectd. 

administered, as and because thus binding, by 

courts of justice, we have next to see of what kind 

are the contents of those rules. It seems that we 

may describe them, in the most general terms, as 

the duties of subjects under the common authority 

of the State, together with the conditions by which 

those duties are defined and made capable of 

application. We speak here of subjects, not citizens. 

For there are members of the State who by reason of 

natural or conventional disability (which may be 

temporary or permanent) do not enjoy full political 

rights: and there are strangers who dwell for a 

longer or shorter time in the jurisdiction of the 

State without being or becoming members of it. 

Persons in either of these positions, as they are 

67 
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admitted to the benefit and protection of the laws, 
are likewise expected to conform to them : that is to 
say, they are not the less subjects because they are 
not or cannot be citizens. It would not be correct, 
however, to say that alien residents within a State 
are altogether subject to the same duties as 
citizens ; for they may be and often are exempt from 
some duties on particular grounds of policy, and 
from others because they are not capable of the 
office or station to which those duties are annexed. 
Hereafter we shall find it convenient to use the 
term "citizen" as including all subjects unless 
the stricter meaning is indicated. 
Duty, posi- We ascribe duty to any one who is bound by a 

tive and 

negative, rule. Every such person's duty is to conform to the 
rule. If the rule is one which courts of justice 
administer, the duty is a legal one. Such duties 
alone being within our present scope, it will be 
understood that others are not included in the term 
unless it is expressly qualified : similarly of rights. 
Duty may be active or positive — that is, the rule 
may require a person bound by it to do somethipg 
in the way either of some definite action or of a 
continued course of action. A parent is bound to 
maintain his children, a debtor to pay his debt at the 
proper time, or when demanded. Or it may be a 
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passive or negative duty — that is, the rule may 
forbid something from which a person bound by it 
must abstain. Thus we must all abstain from theft 
and other criminal offences ; and in the sphere of 
voluntary choice negative undertakings are common, 
as when an actor engaged for a particular theatre 
binds himself not to act elsewhere, or a retiring 
partner not to compete with the firm. A positive 
duty may carry negative duties with it as a necessary 
accompaniment. If Peter has bound himself by a 
lawful contract to sell his house to John, he must 
hand over possession to John at the proper time, 
and in the meantime he must not sell or convey the 
house to any one else. Performance is the more 
appropriate word for the fulfilment of positive duties, 
observance for negative ones ; but this nicety of 
language is not always regarded. 

Strictly speaking, law cannot compel the per- Oniynega- 

tive duties 

formance of positive duties. A negative duty can be are strictly 

enforce- 
directly enforced by physical constraint, or by other- able. 

wise depriving a man of the means of action. But a 
positive duty can be enforced only in an indirect 
manner, by attaching such consequences to non- 
performance as to make performance in most cases 
and for most persons the preferable course. In this 
sense a man may and often does act under compul- 
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sion of law, but he cannot really be compelled to 
act. Where the performance consists in the pay- 
ment of money which the party bound has sufficient 
means to pay, or in the delivery of specific property 
which is in his possession, it may be within the 
power of the law to do what he ought to have done 
— that is, to take from the debtor's property the 
amount due and to pay it to the creditor, or to put 
a purchaser in possession of the property to which 
he is entitled, or otherwise as the case may be. 
How far this can be done in any particular system 
of law depends not only on what is physically 
possible, but on the authorised methods of procedure 
and execution. Similarly tliere may be power (and 
there is now in England) to appoint some one to do 
any formal act which ought to be done by the 
party, and which he refuses to do. But a perform- 
ance requiring personal skill, such as the singing of 
a part in an opera, or the painting of a picture, 
obviously cannot be compelled by any normal human 
power. Again the observance of a negative duty 
cannot become impossible except by an actual 
breach, which may or may not render subsequent 
observance impossible according to the nature of the 
facts: but the possibility of an active duty being 
performed is subject to many accidents, which more- 
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over may be beyond the parties' control. If a man 
has promised to pay a thousand pounds six months 
hence, and has lost all his property, with or without 
his own fault, before the day comes, it is plain that 
bis creditor cannot be paid. Ex nihilo nihil fit. 
Again, the performance of any duty that involves 
personal skill or attention may be frustrated by 
illness or other misadventure disabling the party. 
These matters, however, belong to the machinery of 
law and the adjustment of remedies rather than to 
the elementary substance of duties and rights. 

Eight is the correlative of duty. As duty is a Right: 

indeter- 

burden imposed by law, so right is freedom allowed minate as 
or power conferred by law. Every right implies or deter* 

niinate afl 

duty somewhere : but it must be noted that we claim or 
speak of right sometimes in a determinate and P°^®^* 
sometimes in an indeterminate sense. For it is 
commonly said that a man has a right to be free 
from assault and unwarranted imprisonment, to deal 
with things belonging to him (within certain limits) 
as he will, and so forth: and whatever tends to 
abridge legal freedom or interfere with its exercise is 
said to diminish a man's rights, or to be an invasion 
of them. These rights have not answering to them 
any particular determinate duty of this or that 
citizen ; nevertheless they are more than bare liberty 
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or power. The fact that I can do as I please until 
some superior force or irremovable obstacle hinders 
me is a merely natural fact, and law has nothing to 
say to it. So far as actual power or freedom from 
restraint in doing this or that act is concerned (say, 
taking fish in a particular month, or travelling to 
London to give evidence before a Eoyal Commission), 
it is all one whether there is no law bearing on the 
matter, or a law which disallows the act if done in 
some other way or at some other time, but allows 
it now and thus, or a law which encourages it, as 
by authorising payment of a witness's travelling 
expenses. The act may be right in the popular 
and rudimentary sense of not being forbidden, but 
freedom has not the character of legal right until we 
consider the risk of unauthorised interference. It is 
the duty of all of us not to interfere with our neigh- 
bour's lawful freedom. This brings the so-called 
primitive rights into the sphere of legal rule and 
protection. Sometimes it is thought that lawful 
power or liberty is different from the right not to 
be interfered with; but for the reason just given 
this opinion, though plausible, does not seem correct. 
There is more than this when any subject wrongfully 
meddles with another's person or property ; he forth- 
with incurs the specific duty of making just com- 
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pensation, and the other acquires the specific right 
of caUing for the same. This right is not merely 
freedom, but a definite claim, the power of getting 
one's due by process of law : it is what our law calls 
a right of action. On the other side the duty is no 
longer general, but has regard to a determinate claim 
of some one interested in its performance ; it loses in 
extension but gains in intension. There is not only 
a right but a claim, not only duty but liability. 

Generally the power of enforcing a rule of law 
belongs to those for whose sake it exists, and as 
against whom it has been broken. But the power 
and the benefit need not be co-extensive. In many 
branches of law the State, through its public officers, 
assumes the power of setting the law in motion, 
sometimes exclusively, sometimes concurrently with 
the person aggrieved: sometimes any citizen what- 
ever is authorised to take proceedings of his own 
motion. It would not be correct, however, to say 
that right is more extensive than duty in such cases : 
rather the same facts may produce several duties or 
liabilities. There seems to be no valid reason 
against ascribing rights to the State in all cases 
where its officers are enjoined or authorised to take 
steps for causing the law to be observed, and breakers 
of the law to be punished. 
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No duty If this last statement is accepted, there will be no 

without 

right, occasion to say, as is often said, that there are duties 

though 

some duties without any correlative rights. Doubtless there are 
determin- duties without any determinate rights corresponding 
relative to them : indeed, this is the case, in any view, with 
^^^ ^' the negative duties which we owe to the community 
at large. For my duty not to damage other people's 
goods, for example, is one duty, not millions of 
separate duties owed to every one who has anything 
to be damaged, or in respect of every separate chattel 
of any value. Positive duties of a public kind, such 
as the duty of paying taxes, or serving on a jury, or 
aiding to keep the peace when called on by an 
officer of justice, are in the same plight. So are 
duties towards, or rather in respect of irrational 
animals, inasmuch as they cannot exercise rights ; ^ 
and so were duties in respect of slaves in systems of 
law which recognised slavery. Under any of these 
conditions it seems more reasonable and more in 
accordance with the current usage of speech to say 
that the right correlative to the duty is in the hands 
of the State than to say that there is none. Where 

^ If there were any purpose to be served by it, there would be no 
more difficulty in enabling proceedings to be taken, by a legal 
fiction, in the name of an animal as plaintiff or prosecutor than 
there was in taking formal criminal proceedings against animals, 
of which there are many medieval examples. 
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the State acts in the manner of a creditor and 
for the direct benefit of the public revenue, as in 
collecting taxes, still more, where it acquires and 
deals with specific property in the way of buying, 
holding, and selling, it seems that the State has rights 
in the fullest sense. But this cannot be adequately 
considered without reference to the doctrine of legal 
personality. 

Whether the State can have duties has been Can the 

state have 

a point fruitful of discussion, though the point duties? 
is perhaps of no great practical importance. It 
is clear that the person or body holding supreme 
political power in a commonwealth (assuming 
that there is such a person or body) has only 
to use that power to be legally free. No less 
clear is it by experience that while claims against 
the State are made in various ways more difficult 
to maintain than claims against private members 
of the State, yet in the practice of civilised nations 
claims which are in substance against the State 
are dealt with by courts of justice, and lead, if the 
claim is made good, to redress being granted out 
of public funds. But this is compatible with the 
view that the State submits these questions to 
its own tribunals only as a matter of grace and 
favour, though the grace may be so customary that 



66 FIRST BOOK OF JURISPRUDENCE chap. 

citizens look on it as a political and moral right. 
And that is certainly the view which the forms 
and rules of our own law have embodied. More- 
over, we said that the primary mark of rules of 
law is to be binding on citizens as such. The State 
is not a citizen nor an aggregation of citizens, 
and a system of law can quite well exist without 
the State ever being considered to be legally bound 
towards a citizen. All jurisdiction, nevertheless, 
appears to have begun in consent, and all govern- 
ment ultimately rests on consent; not in the 
sense that it was ever founded by express con- 
vention, but that no government can in the long 
run be carried on against the dissent of an effective 
majority. Therefore it seems hard to say that the 
State cannot by its own consent be really subject 
to rules of law so long as that consent is in force. 
In practice individual citizens may count on the 
submission of the State to its own tribunals 
(whatever the extent of it may be) not being 
arbitrarily revoked. The security is the same, in 
the last resort, that we have for the due administra- 
tion and enforcement of the ordinary law binding 
on subjects. Moreover, persons and bodies repre- 
senting the State in various departments of its 
functions may well come before the law in a 
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position not necessarily distinguishable from that 
of ordinary citizens. But this again brings us to the 
question of legal personality which still lies ahead. 

According to that view of the nature of law 
which regards it as the command of a supreme 
political authority and nothing else, it is difficult 
to ascribe rights, and barely possible to ascribe 
duties, to the State. But as we do not consider 
such a view to rest on any sound foundation, we 
are not concerned here with its consequences. If 
we accept Hobbes's derivation of the State and 
all civil order from an original covenant by which 
every man surrendered his natural right or power 
into the hands of a sovereign person or body from 
whom all law thenceforth proceeds, we must accept 
likewise the consequences which Hobbes deduced 
and set forth once for all : ^ otherwise not. 

It seems at first sight a paradox to say that Can a man 
a man can have rights against himself. The moral against 
duties which are called self- regarding are so far 
recognised by criminal law that some of the grosser 
breaches are punishable ; but one cannot claim 
redress from oneself, in other words a right of 
action against oneself is not possible. Again, a 
man may in the exercise of his lawful freedom 

^ LevuUJMJif ch. xxvi., cp. ch. xxix. 



68 FIRST BOOK OF JURISPRUDENCE chap. 

confer many rights on others which limit that 
exercise in various ways and for periods of varying 
duration; but the duties are binding on him just 
because the rights are not in his own control but 
belong to the other parties. Yet it is conceivable 
and possible that a man should initiate compulsory 
proceedings against himself: as when, as the law 
of some countries now allows, a drunkard enters 
of his free will a licensed institution for the 
treatment of dipsomania, and, having so entered 
it, may lawfully be detained for a certain time 
notwithstanding any attempted revocation of his 
consent. In such a case the patient is after a 
sort his own accuser and judge ; and as this 
power of self-restraint is conferred for his own 
benefit, we cannot but allow that he exercises a 
right. Both the right and the corresponding duty 
of submitting to the self-imposed restraint are 
called into existence by the party's own option. 
From the moral point of view we should say 
that a man in this condition is really divided 
against himself, and that the law, taking notice 
of this abnormal fact, enables him to strengthen 
his better against his worser self. In ethics all 
duties have regard to oneself in some sense. As 
there is no necessary question of an external 
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tribunal, even the most informal, or of external 
acts or consequences, there is no real difficulty 
about this. If we speak of " duty towards God," 
we introduce an approach to the legal conception 
of duty; the Supreme Being (or, in polytheistic 
religions, a superior being determined as appropriate 
to the occasion by particular functions or attributes) 
taking the place of an external human lawgiver, 
or of the State. And in fact it may be observed 
that moral rules which belong exclusively or 
eminently to definite religious systems have ever 
tended to assume a formal and legal character. 
Ethical feeling (where it survives this treatment) 
has to be satisfied and reinforced by counsels of 
perfection and other forms of aspiration to an 
ideal beyond and outside the rules. 

Wrong is in morals the contrary of right. Wrong. 
Eight action is that which moral rules prescribe 
or commend, wrong action is that which they 
forbid. For legal purposes anything is wrong 
which is forbidden by law ; there is wrong done 
whenever a legal duty is broken. A wrong may 
be described, in the largest sense, as anything 
done or omitted contrary to legal duty, considered 
in so far as it gives rise to liability. Hence the 
existence of duty, as it involves right, involves 
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taking the place of an external human lawgiver, 
or of the State. And in fact it may be observed 
that moral rules which belong exclusively or 
eminently to definite religious systems have ever 
tended to assume a formal and legal character. 
Ethical feeling (where it survives this treatment) 
has to be satisfied and reinforced by counsels of 
perfection and other forms of aspiration to an 
ideal beyond and outside the rules. 

Wrong is in morals the contrary of right. Wrong. 
Bight action is that which moral rules prescribe 
or commend, wrong action is that which they 
forbid. For legal purposes anything is wrong 
which is forbidden by law ; there is wrong done 
whenever a legal duty is broken. A wrong may 
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and claims are not the same as before There is a 
new duty, that of satisfying the judgment. And 
herein the State, through its judicial and executive 
officers, has its own active and more or less in- 
dependent part, at least in all modern systems. 

Thus we need a whole machinery of auxiliary 
rules ^ to guide the citizen in seeking the aid of 
courts of justice, and to regulate the powers and 
discretion of the court itself. In criminal affairs the 
need is no less. The commonwealth is supreme and 
can punish offenders, but it must punish according 
to law. Nay, we require security that penal law 
shall be abundantly just. It is better that some 
offenders should go scot-free than that condemnation 
and punishment should seem arbitrary. When we 
consider a system of law from the citizen's point of 
view rather than the lawyer's, as a material element 
in the political stability of the commonwealth, we 
may almost say that certainty in procedure is more 
important than certainty in the substance of law. 
Substan- We scc then that the mere sum of existing duties 

Adjective a,nd rights is not the law, nor even a separable or 



Law. 



^ Procedure has been judicially described as "the mode of pro- 
ceeding by which a legal right is enforced, as distinguished from 
the law which gives or defines the right, and which by means of 
the proceeding the Court is to administer — the machinery as 
distinguished from its product " : Lush L.J. in Poyser v. Minors 
(1881), 7Q.B. Div. 329, 333. 
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working portion of the law. It is but one element, 
the positive or static element as one might call it. 
In order to build up the organic life of law we have 
need of the genetic element, the principles which 
determine the positive rules in their concrete applica- 
tion to persons, acts, and events ; and of the dynamic 
element, the rules whereby legal consequences are 
made manifest and worked out. Positive rules of 
law tell us what is just; determining rules (which 
we might also call the law of Title, using that word 
in the largest sense) point out what is the justice of 
the case in hand ; the rules of procedure show us 
how justice is to be done. 

What we have spoken of as the positive law of 
duties and rights is commonly called Substantive 
Law. The law of " determining ** rules, which has 
not in English any technical or generally accepted 
name, is usually and conveniently treated as 
auxiliary to the substantive law, and attached, for 
purposes of exposition and reference, to its various 
heads. Thus the Law of Vendors and Purchasers 
(that is, of land and interests in land, as the term is 
always understood among English-speaking lawyers)^ 

^ It would be natural enough for a continental jurist left to 
himself in an English law library to turn to a treatise on Vendors 
and Purchasers in the expectation of finding something about 
the sale of goods, or to a treatise on the Contract of Sale for 
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is dealt with as a branch of 
Property. 

For equally good reasons o£ 
cedure is dealt with as a topic ap 
and criminal procedure are in f( 
of civilised countries, including Ir ^""»«* P«r annum. 
in England we have the substanc^^^^ ^aaaUS. 
procedure, though not the nam<*^ =^^^s: 

the Supreme Court. Procedure, ^^^^Jl^M^ 
relation to substantive law, has -g-^i^iBiJT 
called Adjective Law by modern w 

information about the transfer of land ^^^ ' fil 

countries. In either case he would be 
The reasons of this are historical and, from 
of view, accidental. 
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CHAPTER IV 

DIVISIONS OF LAW 

It is not possible to make any clear-cut division of Divisions 

of legal 

the subject-matter of legal rules. The same facts ciassifica- 
are often the subject of two or more distinct rules, formal, not 
and give rise at the same time to distinct and 
different sets of duties and rights. The divisions 
of law, as we are in the habit of elliptically naming 
them, are in truth divisions not of facts but of 
rules ; or, if we like to say so, of the legal aspects 
of facts. Legal rules are the lawyer's measures for 
reducing the world of human action to manageable 
items, and singling out what has to be dealt with 
for the time being, in the same way as number and 
numerical standards enable us to reduce the con- • 
tinuous and ever changing world of matter and 
motion to portions which can be considered apart. 
Thus rules of law can no more give us a classifica- 
tion of human acts or affairs than the rules of 
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arithmetic can give us a classification of numerable 
things. In scholastic terms, the divisions of law 
are not material but formal. Practising lawyers do 
not concern themselves much with divisions of a 
high order of generality. They have to think, in 
the first place, of speedy and convenient reference, 
and the working arrangements of professional 
literature are made accordingly. So the types in a 
printing ofl&ce are arranged not in order to illustrate 
the relations of spoken sounds or the history of the 
alphabet, but so that the compositor may lay his 
hand most readily on the letters which are oftenest 
wanted. Ambitious writers have sometimes gone 
to work as if it were possible to reduce the whole 
contents of a legal system to a sort of classified 
catalogue where there would be no repetitions or 
cross references, and the classification would explain 
itself. Ambition on that scale is destined to dis- 
appointment by the nature of things. 
Classical Some general divisions in the science of law 

or received 

divisions : havc been made classical by the method adopted in 
and per- the Institutes of Justinian, and by the subsequent 
duties or development given to the Soman ideas by com- 
^^ ' mentators and modem jurists. One such division, 
which has been made explicitly prominent only in 
recent times, is now commonly marked by the terms 
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in rem and in personam. Some duties and rights 
consist in a claim of one certain person upon 
another ; the duty and the correlated right are alike 
determinate. In these cases the duties and rights 
are said by modern writers to be in personam. 
Other duties and rights do not import any such 
definite correlation. When we put ourselves in the 
position of duty, we find no certain person having 
the right ; when we put ourselves in the position of 
right, we find no certain person owing the duty. 
These impersonal rights and duties, regarding all 
one's fellow-subjects or a class of them, are said to 
be in rem. We have already seen something of this 
in endeavouring to fix the conception of legal right. 
The reason why we cannot well use the English 
adjectives "real" and "personal" for this purpose 
is that they are already appropriated to special 
technical uses with which this would clash. It 
would be free from objection, however, to speak of 
personal and impersonal duties or rights. 

The most obvious and typical example of an Transition 

. . from in 

event creating rights in personam is a contract, rem to in 
John and Peter agree that John shall sell his house contract, 
to Peter on certain terms. This gives John and g^tlft 
Peter certain rights against each other; they are 
bound to one another by a tie of mutual claims 
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existing between them and between them only. 
This definite relation of claim and duty was called 
an obligation by the Roman lawyers, and is still so 
called everywhere, save that in English-speaking 
countries an unfortunate habit has arisen of using 
" obligation " in a lax manner as co-extensive with 
duties of every kind.^ Now let Peter pay John the 
purchase money, and John do all proper acts for 
completing the sale. Suppose, to simplify the 
illustration, that John has received the money in 
coin, and Peter has entered into the house and 
occupies it. Peter is owner of the house, and John 
and All other persons are under the duty of respect- 
ing his rights as owner, that is, of abstaining from 
trespass and the like. The money is John's, and 
Peter and all other persons must respect John's owner- 
ship of the money by not stealing it or otherwise 
meddling with it in any unauthorised way. These 
rights have no determinate corresponding duties, 
only the general duty of all men not to trespass, 
steal, and so forth. That duty in turn is not 
correlated to Peter's or John's rights more than to 

^ In English law the word formerly had a much more restricted 
meaning, namely the special kind of contract also called a bond. 
But the English name ''bond" is now always or almost always 
used for this, and it is convenient to restore " obligation " to its 
Roman sense, for which there is no synonym. 
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those of any other owner. Dominium is the Roman 
term for the rights of an owner against all the 
world : and the contrast of dominium and obligatio 
is the nearest approach that can be made, in 
classical Soman language, to the distinction marked 
by the modern terms in rem and in personam. 

TiCt us now take a further step. Robert, a obligation 

n • 1 1 . T ^y wrong- 

stranger, wantonly or out of spite breaks a window doing. 

in Peter's house. He has disregarded the general 

duty of respecting other men's property, and he 

incurs a new duty, that of making compensation to 

Peter. It may be that he is also liable to fine or 

imprisonment for the disturbance of public order 

involved in his wrongful act, but that is a distinct 

and different matter. On the other side, Peter has 

a personal and determined right. against Robert. A 

legal bond of liability and claim has been created ; 

that is to say, there is an obligation. If Peter 

comes out of the house at the moment when Robert 

breaks the window, loses his temper, and knocks 

down Robert, he has in turn broken in Robert's 

person the general duty of not assaulting one's 

fellow -subjects: for the right of action he has 

acquired against Robert is a right to redress by 

lawful means only, of which means knocking down 

the wrong-doer on the spot is not one in this case. 
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Kobert may not be held entitled to much compensa- 
tion, but he is entitled to some. Here is yet 
another obligation, the liability being on Peter and 
the claim with Eobert ; and it results from a breach 
of the most general kind of duty, a duty correspond- 
ing to a so-called " primitive " right. 
Personal Obligation does not however include the whole 

duties 

other than of dutics and rights in personam. There are 

obligations. 

personal relations recognised by law and having 
important legal consequences, but outside the legal 
conception of obligation. Peter, let us assume, 
lives in the house with his wife Joan, and they 
have children. Peter and Joan owe duties to one 
another which they cannot owe to any one else; 
and the same may be said (omitting minor distinc- 
tions in this place) of the duties existing between 
Peter and his children. But these duties are not 
reckoned as obligations : for they cannot be ex- 
pressed as definite claims, and their performance 
cannot be reduced to any definite measure. They 
are fully discharged only when the relation out of 
which they arise has come to an end : in the case 
of marriage by death, or, in systems of law where 
divorce is allowed, by divorce. In the case of 
parental relations the normal mode of determination 
is the attainment of full age by the child (which, 
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however, often has not that effect in archaic systems, 
and had not in the classical Eoman law), to which 
many systems add marriage in the case of daughters, 
and adoption into another family. 

Belations of this kind, moreover, are intimately 
associated with moral duties which are not capable 
of legal definition and perhaps not of precise de- 
finition at all. Lying thus on the borderland of 
morality and law, they give rise in law to duties 
and rights which resemble obligations in being 
personal, but difiTer from obligations, and resemble 
duties and rights in rem, in not being capable of 
exhaustion by definite assignable acts, or by any 
number of such acts. The resulting duties are 
determinate as to persons, but not determinate as 
to contents. 

Duties which are impersonal or in rem answer, 
as we have seen, partly to particular and acquired 
rights of other persons, such as owners, partly to 
the so-called primitive rights which are universal. 
They may be duties to all one's fellow-subjects or 
only to some of them. 

Impersonal duties and rights are always attached Creation of 

duties and 

by rules of law to some condition or state of facts, rights by 

will of 

Whether the conditions are to any extent under the parties. 
control of the parties or not, the legal consequences 
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are what the law makes them. By the mere fact 
of being a citizen or subject one is entitled to a 
certain measure of personal security, freedom to 
follow one's lawful calling, and so forth. By the 
fact of becoming an owner one acquires the rights 
and faculties of an owner, such as the law declares 
them to be. One may choose to avail oneself of 
them or not, but one cannot alter them. If one 
could, one would be able to impose new duties on 
one's fellow-citizens without their consent, in fact 
to make new law for one's own benefit. But this 
would contradict the fundamental purpose of 
law and justice. It is exactly what they aim at 
preventing. 
Personal Personal duties and rights, on the other hand, 

duties 

dependent may not Only arise from acts of the parties, but be 

on will of 

parties. directly created and determined by their will. The 
parties to an agreement not only confer and assume 
duties by their voluntary act, but by the same act 
prescribe what the duties shall be. 

The same remark applies to transactions in- 
volving agreement and obligation, though not 
usually included under the name of contract, such 
as the creation of trusts in English law. The 
parties can make a law for themselves just because 
their dispositions are personal to themselves, and do 
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not impose or affect to impose any new duties on 
their fellow-subjects at large. 

Personal duties are also prescribed by rules of Personal 

duties 

law and attached to acts or relations of parties, prescribed 

by law. 

Sometimes they are contemplated by the parties, 
though not within their control, and sometimes not. 
Thus in the case of marriage and other family 
relations the legal consequences are contemplated 
and accepted, but cannot be framed and varied at 
the will of the parties like the duties created by a 
commercial contract.* In many cases where duties 
resembling those created by contract are imposed 
by law (where in Roman terms there is obligation 
quasi ex contractu), they are such as it is considered 
that a just man, on being fully informed of the 
facts, would in the circumstances willingly assume. 
The most familiar example in this kind is the duty 
of returning a payment made by mistake. Where 
obligation arises from a merely wrongful act, the 
liability is of course not desired by the wrong-doer, 
and is contemplated, if at all, as an evil (from his 
point of view) to be endured only so far as it 
cannot be avoided. 

^ This does not apply to incidental dispositions of property 
such as are made by marriage settlements. These may well be 
treated, as in our law they are, as matters of agreement largely 
within the control of the parties. 
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Liability 
by breach 
of agree- 
ment. 



We have not yet mentioned another way in 
which personal duties and liabilities arise, namely 
from the breach of antecedent personal duties 
created by agreement. 

Every such breach of duty is in some sense 
wrongful ; and it is contrary to the original inten- 
tion of the parties. Agreements are made in order 
to be performed, not to be broken. It is even 
possible to regard the breach of a promise as a 
wrong in the strictest sense, a trespass or deceit.^ 
Still there is a good deal of difiTerence. Duties 
under agreement may easily be broken without any 
wrongful intention. Performance may be prevented 
by misadventure (which is not always an excuse 
even if the party be not in fault), or there may be 
honest and serious diversity of opinion as to what 
is really due. Then, although parties do not desire 
their agreements to be broken, it would be incorrect 
to say that they never contemplated it; for they 
often make special provision for such an event, and 
even fix beforehand the amount or scale of the 
compensation to be paid. Thus it appears that the 
duty of compensation in case of non-performance is 
fairly regarded as incident and supplementary to 
the primary duty of performance. In practice and 



^ This is fully exemplified in the history of the Common Law. 
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practical exposition it would not be convenient, 

indeed it would hardly be possible, to separate the 

legal results of breach of contract from the rules 

determining what are the duties and rights of the 

parties before any breach. 

From the point of view of a modern lawyer Import- 
ance of 
conversant with modem habits of life and business, distinction 

it may well seem that the distinction between self- 

duties and rights prescribed by the parties them- and other 

selves and those prescribed by the law is really of " ^^' 

greater importance than that which looks only 

to their impersonal or personal character. The 

relations recognised by law can be divided, with no 

great apparent inequality as to quantity or value in 

human affairs, into those which arise from contract 

(or voluntary dispositions analogous to contract) 

and those which are independent of contract And 

the distinction is at first sight so clear as to seem 

unmistakable. But the history of the law shows 

us that an absolutely clear-cut division is not to 1)e 

had, even so, between the facts and relations to 

which our rules apply. 

The description of legal duties and rights as Roman 

meaning of 

being in rem or in personam is usually and correctly "action." 
said to be unauthorised by classical Latin usage. 
Soman lawyers spoke of "actiones," not "iura," 
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being in rem or in personam. But it should be r ».. 
remembered that in Roman usage " action " included ^ 
what we now call a " right of action," any determin- . 
ate claim to some form of legal redress. " Action " 
was defined as a man's right of obtaining by 
process of law what is due to him, not as the 
process itself. "Nihil aliud est actio quam ius 
quod sibi debetur iudicio persequendi." ^ Hence 
the modern usage is not so wide apart from the 
Roman as it appears at first sight to be. 
Public and A classical division accepted by almost all 

Priv&to 

Uw. systematic writers is that of Public and Private 

Law. No rule of law can be said, in the last 
resort, to exist merely for the benefit of the State or 
merely for the benefit of the individual But some 
departments of legal rules have regard in the first in- 
stance to the protection and interests of the common- 
wealth, others to those of its individual members. 

In the former case the public interest is im- 
mediate; it can be directly represented by the 
proper officers of the State, and vindicated by 
them in the name of the State, or of its titular 
head : in the latter the interest of the individuals 
whose rights are afiected comes in the first line ; 
it is protected by the law, but the parties interested 

* Celsus, D. 44, 7, de obi. et act. 51. 
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are left to set the law in motion. Bales of private 
law may be said to have remained in a stage where 
all rules of law probably were in remote times : 
that is to say, the State provides judgment and 
justice, but only on the request and action of the 
individual citizen : those who desire judgment must 
come and ask for it. Accordingly the special field 
of such rules is that part of human affairs in which 
individual interests predominate, and are likely to 
be asserted on the whole with sufi&cient vigour, and 
moreover no public harm is an obvious or necessary 
consequence of parties not caring to assert their 
rights in particular cases. In the law of contract 
and its various commercial developments these 
conditions are most fully satisfied ; though even 
here considerations of "public policy,'* to use the 
accustomed English term, are by no means absent. 
In the law of family relations and of property 
motives of legitimate private interest have a consider- 
able part, but they are not so uniformly operative 
that they can be treated as adequately guarding the 
interest of the commonwealth. Hence we find that 
theft and certain other forms of misappropriation 
and fraud, and even certain kinds of breach of 
contract, are punishable as public offences. The 
general security of property has to be considered as 
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well as the chances of restitution in each case, 
which often are so slender that the person robbed 
or defrauded has no suflBcient motive of self-interest 
for vindicating the law. When we come to bodily 
safety, the public interest balances, or in some cases 
even outweighs, the private. Wrongs of violence 
are in all civilised legal systems dealt with as 
offences against the commonwealth, in addition to 
the rights to redress which may be conferred on the 
individual injured. Incorporeal personal wrongs, 
such as defamation, afford a kind of neutral ground 
where the rights of the State and of individuals 
have about equally free play in modern law. There 
fall more specially under rules of public law the 
duties and powers of different authorities in the 
State, making up what is usually known as the law 
of the Constitution ; also the special bodies of law 
governing the armed forces of the State, and the 
administration of its other departments; laws 
regulating particular trades and undertakings in 
the interest of public health or safety ; and in 
short all State enterprise and all active interference 
of the State with the enterprises of private men. 
We say active interference. For there are many 
dispositions in particular departments of private 
law which are founded on reasons of public policy, 
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but are left for the parties who may profit or be 
relieved by them to bring to the notice of the 
courts. Of this kind are certain special restrictions 
on freedom of contract. In countries under the 
common law the State does not in general interfere 
of its own motion to prevent an agreement from 
being enforced on the ground that it is " in restraint 
of trade." On the other hand there are many legis- 
lative enactments which expressly or by necessary 
implication forbid certain kinds of contracts to be 
made ; and some contracts in restraint of trade are 
or may be included in the prohibition. Such enact- 
ments appear to belong to public law, though it is 
often convenient or necessary to consider them in 
connection with the rules of private law whose usual 
operation is excluded or limited by them. 

To public law, top, belong all the minor penal 
enactments incident to constitutional and depart- 
mental legislation. But public law does not even 
here hold the field alone, for the same legislation 
which creates new public duties and imposes 
penalties may well, under specified conditions, also 
confer new rights to redress on individuals either 
expressly or as a consequence of principles recog- 
nised by the courts. 

The extent and effect of any such principles 
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cannot be laid down beforehand: it depends on 
the forms, methods, and history of the particular 
system of law which is being administered. In our 
law the violation of a public duty may often give 
a right of action to a citizen who has thereby 
suffered damage, but this is by no means an 
universal or necessary result. ^ 

It will be seen therefore that the topics of 
public and private law are by no means mutually 
exclusive. On the contrary their application over- 
laps with regard to a large proportion of the whole 
mass of acts and events capable of having legal 
consequences. An ingenious attempt has been made 
to simplify the distinction by means of identifying 
private law with the law of property, taking that 
term in its largest sense. ^ But the coincidence does 
not seem to be more than approximate : for there are 
certainly private rights and duties which, though 
distinctly recognised by law and subjects of judicial 
decision, are not capable of pecuniary estimation and 
do not form part of a man's assets or estate. A 
guardian's rights in respect of the person and 
custody of his ward were indeed valuable property 
in the Middle Ages, but they are not so now. 

1 fFard v. Hobbs (1878) 4 App. Ca. 13. 
^ Sohin, Institutes of Roman Law, § 19. 
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Sometimes the distinction between public and The state 

as a party. 

pnvate law is made to turn on the State being or 
not being a party to the act or proceeding which 
is being considered. Only dealings between subject 
and subject, it is said, form the province of private 
law. But this does not seem quite exact : unless 
indeed we adopt the view, which has already been 
rejected, that the State is wholly above law and 
legal justice, and neither duties nor rights can pro- 
perly be ascribed to it. Many valuable things both 
immovable and movable are held and employed 
for the public service : palaces, museums, public 
offices, fortifications, ships of war, and so forth; in 
some countries railways, merchant shipping, and all 
their various furniture and appurtenances. Whether 
they are held in the name of the State itself, or 
of the head of the State, or of individual officers 
of the State or persons acting by their direction, 
is a matter of detail which must depend on the 
laws and usages of every State, and may be deter- 
mined by highly technical reasons. In substance the 
State is and must be, in every civilised community, 
a great owner of almost every kind of object. Now 
the rights attaching to the State in this respect, or 
to the nominal owners who hold on the State's 

behalf, need not differ from those of any private 

H 
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owner, and in English-speaking countries they do 
not. They can be and are dealt with by the 
ordinary courts in the same way as the rights of 
any citizen, and according to the ordinary rules of 
the law of property for the preservation and manage- 
ment of the kind of property which may be in 
question. Again many persons have to be employed, 
and agreements to be made with them ; and these 
transactions are judged, so far as necessary, by the 
ordinary rales of the law of contract. Now the rules 
mentioned not only belong to private law but are at 
its centre; they are the most obvious examples of 
what private law includes. It would be strange to 
say that they become rules of public law because the 
property and undertakings in question are public. 
The true view seems to be that the State, as an 
owner and otherwise, can make use of the rules of 
private law, and become as it were a citizen for 
the nonce, though ultimately for public purposes. 
Use of Sometimes the law of nations is brought under 

"public" 

and the head of public law ; this is plausible according 

" private " 

by writers to the test of the State being a party, which, how- 
national ever, we have not accepted. It is enough to say 

Law 

here that the duties of independent States to one 
another, whatever may be the extent of their 
analogy to legal duties, are not legal duties or the 
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subject of legal rules in the sense now under 
consideration ; and the analogy, so far as it exists, in 
a case of doubtful boundaries between two States, 
for example, may well be with private rather than 
with public law. On the other hand there is in 
modern law a body of principles and rules by which 
the courts are guided in deciding, on occasion, how 
far they are bound to take notice and make applica- 
tion of rules belonging to foreign systems of law ; 
as where different stages of a transaction have 
taken place in difiTerent jurisdictions. These rules 
apply largely to matters of private law, and the 
principles are not confined to any particular local 
system. Differences of opinion exist among the 
learned, and the opinions of diflferent writers or 
schools may prevail with the tribunals of diflferent 
countries : but it is recognised on all hands that 
uniformity is desirable, and is to be aimed at as 
far as possible. Hence the sum of such rules is 
now commonly called Private International Law. 
This term has been much discussed, and by some 
competent persons vehemently disapproved,^ but it 
would not be to the present purpose to enter upon 
the controversy, which assumes an advanced know- 

^ See Holland, Jurisprvdence, ch. xviii. The German form 
" Internationales Privatrecht,*' i.e, private law so far as it has an 
intemationtH or extra-national character, is better. 
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Roman 

division 

of law 

regarding 

Persons, 

Things, 

Actions. 



ledge of law. What is here sought is merely to 
make a common modern term intelligible. 

Another classical division adopted by the 
Institutes of Justinian from Gains is that which 
treats the whole body of law (that is, legal rules) 
as relating either to Persons, Things, or Actions.^ 
" Omne autem ius quo utimur vel ad personas 
pertinet vel ad res vel ad actiones." 

To a certain extent this division coincides with 
the division already noted of Substantive and 
Adjective law. The law of Actions is the body of 
rules determining the modes and processes of legal 
redress ; it is equivalent to what modern writers 
call the law of Procedure, but with some addition 
of the law of Remedies : for, as pointed out above, 
the Eomans hardly distinguished the right to a 
certain kind of redress from the process of obtaining 
it So far there is nothing calling for fresh ex- 
planation ; it is to be remembered, however, that, as 
Maine had pointed out, the distinction of substantive 
from adjective law must in ancient times have 
involved a much higher effort of abstraction than 
we can easily realise now. When we consider the 
further division of substantive law into law of 



^ Cp. Maine, Early Law and Custom, ch. xi., and Dr. Moyle's 
introduction to the first book of the Institutes, 
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Persons and law of Things, we are struck by the 
fact that the division, though not in terms confined 
to private law, has in fact been so confined by the 
usage of both ancient and modem expounders. It 
will appear shortly that there is good reason for 
this. 

Like the other divisions we have been consider- Practical 

point 

ing, this is a division of legal rules, not of the facts of the 

division. 

to which they apply. It seems to be closely related 
to the practical questions which arise or may arise 
when a man feels aggrieved and thinks of seeking 
redress. Persons between whom there is a dispute ; 
a thing which is the subject of dispute ; some form 
of action for resolving the dispute by process of 
law : these are the common elements of litigation 
between parties. This evidently does not apply 
to crimes, or to all private wrongs ; but the applica- 
tion is quite wide enough to support a classification 
which in truth is only a rough one. Do the 
persons concerned fall under any rules of law 
limiting or specially modifying their capacity or 
liability ? What rights are recognised by law with 
regard to the subject-matter in question? Can it 
be owned, or exclusively enjoyed? One of the 
parties, perhaps, claims by sale or bequest : could 
the thing be given by will ? could the sale invest 
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him v^ith the rights he claims to exercise ? What, 
on the whole, is the resulting duty or liability? 
Then, supposing the rights of the parties to be 
settled, what are the available remedies? What 
is the active form, so to speak, of the legal result ? 
or in English legal phrase, what is the cause of 
action ? Can compensation be recovered in money, 
or is there any other, and what form of redress ? 
Persons The distinction between law relating to persons 

are prima i , , . 

facie equal and law relating to things may seem to the modem 

in modern, 

but not in reader, perhaps, not to be a real one, or not one 

ancient _ 

law. ' of the first importance. For things (whatever we 
include in the conception of a thing, which we 
are not yet considering) can plainly have no place 
in legal rules except in connection with the duties 
and rights of persons. The material world as such 
is absolutely irrelevant to jurisprudence. Every 
rule of law must to this extent have to do with 
persons. And in modern Western law we find that 
one person is very like another, and dififerences 
between persons tend to be reduced to a minimum. 
In fact we can nowadays be tempted to regard the 
law of persons as identical with the law of family 
relations, in which the irreducible differences of 
persons, as we may call them, resulting from the 
conditions of sex and age, are of necessity most 
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prominent. But in archaic societies it is not at 
all to be assumed that persons are alike. Nowadays 
we presume every man to have the full legal rights 
of a citizen in the absence of apparent reason to the 
contrary. If any man is not capable of buying and 
selling, suing and being sued, in his own name and 
on his own responsibility, there must be something 
exceptional about him. Undischarged bankrupts, 
for example, are not a very large proportion of 
our adult population. But at Home in the time 
of Cicero or even of the Antonines a prudent man 
could not presume anything about a stranger's legal 
capacities. A person of respectable appearance who 
spoke Latin was not necessarily even free. We 
know that serious doubt whether a man was free 
or not was quite possible. If he was a slave, he 
had no legal rights ; he was not a person at all in 
the eye of the law. If he was free, he might still 
be a freedman, or a foreigner (not to speak of 
minuter distinctions). If he was a Boman citizen 
he might stUl have had a father living, and be under 
that father's power ; again, he might have been 
emancipated or adopted. He might belong, in 
short, to any one of several conditions of men, 
each having its distinct and proper measure of 
legal capacities. For a Boman of the Bepublic, 
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and even of the Empire down to Justinian's 
time and later, the question, "With what kind 
of person have I to do?" had a very clear and 
prominent legal meaning, and no question could 
be more practical. 

Modern authors have not arrived at any general 
agreement either as to the precise meaning of the 
law relating to persons in the Roman classification 
(if indeed the meaning ever was precise), or as to 
what topics are conveniently included under such 
a head at the present day. There is however a 
general tendency to regard the law of persons as 
supplementary to the general body of legal rules. 
We are apt to ask first, not what are the respective 
capacities of the parties in the matter in hand, but 
what are the rights of the matter assuming all 
parties to be of full ability. Then we consider, 
as a possible accident in the case, whether any one 
is under any disability, or to any extent exempt 
from responsibility, by reason of some special 
personal condition. In books meant for practical 
use this method is commonly followed, the dis- 
abilities and immunities of infants, married women, 
and so forth, being explained with reference to 
the department of law or class of transactions 
which is the subject of exposition. 
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Another principle of division frankly based on Exposition 

under 

convenience of exposition is that by which, in General 

and Special 

dealing either with a whole body of law or with Parts, 
a substantial department thereof, those principles 
and rules which are found in all or most portions 
of the subject, so that they may be said to run 
through it, are disposed of before the several 
branches are entered upon. Such principles and 
rules may relate to the nature of duties and 
rights in themselves, to the conditions of their 
origin, transmission, and extinction (title, as we 
have already used the word), or to the remedies 
applicable. The setting forth of these matters in 
advance, so as to avoid repetitions and awkward 
digressions in the subsequent detailed treatment, 
is called, after the modern German usage, the 
General Part of the work in hand. In the 
Special Part the several topics are dealt with in 
order, and, the general principles having already 
been stated, only those rules are discussed which 
are peculiar to the subdivision in hand, or are 
in some peculiar way modified in their applica- 
tion to its contents. Thus Savigny's great work 
on Soman Law is only the " General Part " of his 
projected system. Well framed legislative acts 
on large subjects usually proceed in some such 
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manner from the general to the special Thus 
the Indian Penal Code has chapters of "General 
Explanations," "Punishments," and "General Ex- 
ceptions" (that is, the causes for which acts 
otherwise criminal are justified or excused), which 
come before the definitions of particular offences. 
The "preliminary" part of Sir James Stephen's 
Digest of the (English) Criminal Law is a well 
marked General Part. Again, the first six chapters 
of the Indian Contract Act contain what a Con- 
tinental writer would call the General Part of the 
law of contract, namely, rules of law by which 
the formation, validity, and efifect of all kinds of 
contracts alike are governed in British India. The 
other chapters, which deal with sale, agency, and 
other species of contracts, might be called the 
Special Part of the Act. Notwithstanding the 
obvious advantages of this method, it has only 
gradually and of late years come into use among 
English lawyers ; I do not say in name, which is 
of little moment, but in substance. The late 
Mr. Leake's excellent and accurate Digest of the 
Principles of the Law of Contracts is, however, 
a complete and systematic General Part for that 
subject. Where a wide field has to be covered, 
the method may well be applied on a smaller 
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scale to subdivisions within the general scheme. 
It is hardly needful to remark that it is by no 
means necessarily confined to legal exposition; 
but it is specially appropriate for legal writings, 
including legislation, by reason of the number of 
technical ideas and rules of various degrees of 
generality which, in working out any topic, have 
to be constantly assumed as within the reader's 
knowledge. 
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CHAPTER V 



PERSONS 



Relation Law necessarily deals with duties and rights of 
to things, persons. Those duties and rights are determined 
by the relations of persons to each other, depending 
partly on their acts and partly on events indepen- 
dent of them, and connecting those persons either 
immediately or through the medium of what we 
may call, provisionally and vaguely, the possible 
objects of common or conflicting interest Using 
"things" as a compendious equivalent for this 
last phrase, we may say that persons are brought, 
by the operation of acts and events, into relations 
with things and with one another : that is to say, 
relations capable of begetting duties, rights, and 
claims ; for the science of law regards none others. 
Claims are satisfied by Remedies, the various forms 
of legal redress : and the benefit of the appropriate 
remedy, the " fruits of judgment " as we often say, 
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i8 meted out according to the rules of Procedure. 
From this point of view we get another way of 
looking at the division of law as relating to 
Persons, Things, and Actions which we lately 
noticed. It is not proposed, however, to consider 
here whether this, or something like it, may have 
been in the mind of the Boman lawyers, though 
they did not distinguish the general ideas from 
the special forms assumed by them in the law of 
Eome. We shall proceed in our own fashion to 
use this clue for the better apprehension of some 
of the leading ideas of jurisprudence. It seems 
a convenient course to start from the following 
questions as being necessary and elementary. Who 
and what are the subjects^ of duties? and how 
brought into relation with the possible matter of 
duties? Of what does that matter consist? How 
are the data for determining the existence of duties 
ascertained; and, when ascertained, how are the 
duties enforced? Further, there is after all these 
a question of great practical importance, namely : 
In what forms is the law made known ? This 
last one, however, does not seem to admit of any 
answer in general terms that can be of much 

^ The word is here used, of course, in the logical, not the 
political sense. 
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practical benefit: and we shall deal with it apart, 
and with special reference to the authorities of 
the Common Law, in the second part of this work. 
In like manner it is not assumed that the other 
questions all stand on the same line in this regard. 
Eules of evidence and procedure are largely deter- 
mined by national and historical conditions which, 
though not really arbitrary, cannot be accounted 
for by universal principles. 
What is a First then we have to inquire, not what were 
the capacities of persons in Eoman law, or what 
they are in English law, but what a person is; 
that is, what are the necessary marks of a person 
in law. Duties and rights belong to persons. 
Persons are the subjects of rights and duties : and, 
as the subject of a right, a person is the object 
of the correlative duty, and conversely. The sub- 
ject of a right has been called by Professor Holland 
the person of inherence, the subject of a duty the 
person of incidence. " Entitled " and " bound " are 
the terms in common use in English, and for most 
purposes they seem adequate. Every full citizen 
is a person : other human beings, namely subjects 
who are not citizens, may be persons. But not 
every human being is necessarily a person, for a 
person is capable of rights and duties, and there 
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may well be human beings having no legal rights, 
as was the case with slaves in ancient law, though 
slavery is consistent with a slave having recognised 
rights for some purposes, as in the Eoman empire 
after the reforms of the Antonines.^ Doubtless 
any such institution is repugnant to the spirit of 
modern laws, and, since the abolition of slavery in 
America, we can hardly find an example in Western 
civilised countries : but we are now examining 
what is conceivable and possible, not what is 
desirable or now prevalent. A person is such, not 
because he is human, but because rights and duties 
are ascribed to him. The person is the legal 
subject or substance of which rights and duties 
are attributes. An individual human being, con- 
sidered as having such attributes, is what lawyers 
call a natural person. 

Is not a person, then, simply a human being Natural 

and arti* 

considered as capable of rights and duties ? No, for nciai 

persons. 
^ We are here nsing terms in the modem acceptation. Modern 

writers on Roman law currently say that a slave was not a person. 

But it is certain that the Roman lawyers sometimes used persona 

80 as to include slaves : Gai. i. § 48, followed by I. i. 8, see Moyle's 

Inst. p. 85, 4th ed. ; there is really very little direct authority for 

their general usage. What they did say of a slave may have been 

something like iustam personam rum hahet. To have no standing 

before the law (as an outlaw had none in the Middle Ages) is not 

exactly the same thing as being nobody. See W. W. Buckland in 

L.Q.R. zvii. 180-182. The classical use of persona seems to have 

been much nearer to our popular than to our technical use. 
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there are persons in law which are not individual 
human beings. Not only man is social, but within 
a society men act collectively, presenting a solid 
front, so to speak, to society at large. Groups, 
permanent or temporary, behave as individuals. 
There arise in this manner collective capacities and 
responsibilities which the law personifies for con- 
venience. We have artificial persons, or, as we say 
in the Common Law, corporations. Not that it is 
an affair of mere convenience. It would seem 
that in the history of institutions collective rights 
and responsibilities were antecedent to those of 
the individual : and under archaic systems of law, 
as in Hindu and to some extent in Slavonic 
society, we can still find the individual hardly 
disengaged from the bonds of the family. How- 
ever that may be, we constantly need in modern 
law the conception of an artificial person, a subject 
of duties and rights which is represented by one 
or more natural persons (generally, not necessarily, 
by more than one), but does not coincide with 
them. It has a continuous legal existence not 
necessarily depending on any natural life; this 
legal continuity answers to some real continuity 
of public functions, or of special purposes recog- 
nised as having public utility, or of some lawful 
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common interest of the natural persons concerned. 
There has been great speculative controversy on the 
Continent of Europe, not without practical aspects, 
as to the true nature of corporate bodies. For a 
long time the prevailing theory was that the 
personality of a corporation was a mere legal fiction, 
and its rights derived in every case from a special 
creation by the State, even though the State's powers 
in that behalf might be delegated, or exercised in 
the form of general regulations. Closely associated 
with this doctrine is the assumption, which runs 
through the whole of Continental public law, that 
associations of any kind must not be formed without 
being authorised by the State. But of late years 
a contrary doctrine has been maintained by writers 
of considerable authority, and seems to be gaining 
ground, namely, that the legal existence or per- 
sonality of a corporation, though limited in various 
ways, is quite as real as that of an individual. The 
subject is too difficult to be pursued here, but I 
believe the " realist " view to be the sounder.^ 

* For further information see Achille Mestre, Lea personnel 
morales, etc., Paris, 1899; F. W. Maitland, Political Theories of 
the Middle Age (being a partial translation of Dr. Gierke's great 
work, Das deutsche OenossenschaftsreclUy Berlin, 1881), and the 
translator's introduction ; Otto Gierke, Das Wesen der mensck- 
lichen Verhdnde (inaugural address as Rector of the University), 
Berlin, 1902. 

I 
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The Common Law has never been formally com- 
mitted to any theory at all, though something very 
like the "fiction" theory seems to be assumed by 
the majority of text- writers. As to the word 
"artificial," it need not signify more than that 
the personality of a corporation is recognised as 
such by the law, but is different from that of a 
natural person — which nobody would think of 
denying. 

The notion of an artificial person, be it observed, 
is not a merely legal or technical one. We make 
use of it every day for the common purposes of 
life, and in applications going far beyond those 
which courts of justice admit. We ascribe a 
single will and responsibility to the Ministry of the 
day, to voluntary associations and (what perhaps 
is most curious of all) to a newspaper. In some 
cases the artificial person of common speech may 
be, or may approximately coincide with, an arti- 
ficial person in law too. Thus in England a 
newspaper may possibly belong (and nowadays 
often does) to a company incorporated under the 
Companies Acts ; and railway companies are with- 
out exception, I believe, corporations. In other 
cases, as that of the Ministry, there can be no 
question of collective legal personality. But we 
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never trouble ourselves, for extra -legal purposes, 
to think of this. 

In political discourse we so constantly personify Nations 

personified. 

nations that we almost forget the artificial character 
of our language : and yet the unrestrained use of 
metaphor in politics is quite capable of grave 
consequences. The essential truth involved in 
speaking of France or the United States as a 
person is that the governors of a civilised nation 
expect the nation to have the benefit of engage- 
ments made with their predecessors, and in turn 
are expected by the governments of other nations 
to answer for the public acts of their predecessors 
as well as for their own. Without the corporate 
idea of "perpetual succession" and continuous 
responsibility there could be no stability or con- 
fidence in dealings between nations. Whatever 
goes beyond this may run into dangerous fancies ; 
as when the results of social and economic con- 
ditions in the foreign enterprises, say of Bussians 
or Englishmen, are set down to a national passion 
of enmity, or design of deliberate ambition, like 
those with which we are familiar in individuals. 
To charge or credit " France " or " Austria " with 
particular habits or dispositions is, at best, to make 
a statement about the traditions of policy which 
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are known by experience to prevail in the public 
affairs of that country : at worst it is to make 
wide assertions about the collective character of 
a multitude of people, including many and diverse 
types, and far too numerous for any one man to 
be even superficially acquainted with at first hand. 
Not that there is no such thing as national character, 
but it is not to be judged of by superficial and 
ephemeral indications. Few conceptions could be 
wider apart than those entertained of "Germany" 
by the average opinion of Englishmen in 1870, 
before the Franco- German war, and in 1900 ; 
certainly the first was pretty far from the truth, 
probably the second is not much nearer.^ The 
British legend that France is frivolous and the 
French legend that England is hypocritical may 
be set off against one another as about equally 
absurd. Sometimes countries and populations are 
personified in this manner which contain internal 
elements of extreme diversity, and have not or have 

' An incongruous and, it may be, unstable conjunction of 
tortuous and tactless Bismarckian policy, professional and military 
pedantry, and commercial jealousy, has furnished the indiscreet 
zeal of some British publicists with material for an imaginary 
monster of deliberate malevolence. It is quite right to maintain our 
naval supremacy, but we can and ought to do it without lashing 
ourselves into a panic and making uncivil and unproved imputa- 
tions on our neighbours. Yesterday the bugbear was France ; to-day 
it is Germany ; to-morrow it may be, in spite of alliance, Japan. 



V PERSONS 117 

never had any true national unity; as, on a great 

scale, India, and, on a smaller one, Ireland. In such 

a case the metaphor is a degree more remote, and 

the danger of fallacy (commonly by taking some 

part or parts for the whole) is greater. But these 

matters lie beyond the province of law. 

In the Common Law we call artificial persons Corpora- 
tions. 
corporations. Their existence is necessary to avoid 

the tedious and cumbrous processes which would 
otherwise be required for the carrying on of joint 
undertakings in which a large number of citizens 
are or may be interested. It is a natural follow- 
ing out of the same reasons to limit by law, as 
is done in England, the number of persons who 
may carry on business jointly without incorporation ; 
but it is possible to resent legislation of this kind 
as an undue restriction of individual freedom. I 
believe that in America great facilities for obtaining 
incorporation coincide with unlimited freedom of 
unincorporate»association. 

We have in an ordinary partnership firm an Firms, 
example of artificial personality lying just on the 
borders of social or commercial convention and law. 
The firm is a person by mercantile usage : it is 
always and everywhere treated in business accounts, 
correspondence, and so forth, as a person distinct 
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from the individual partners. In English-speaking 
countries it is quite common for a firm to go on 
using a name which has long ceased to be borne 
by any individual partner ; though elsewhere this 
is not generally allowed. As to making the firm 
a person, legal usage is not uniform. In Scottish 
law, and, I believe, on the Continent of Europe 
generally the firm is recognised as a person : in 
the Common Law it is not. In classical Soman 
law we are hardly within sight of such a question, 
for the prevailing idea is still the management 
of common property, and the idea of joint interest 
in a joint enterprise is only beginning to emerge. 
The state. The greatest of artificial persons, politically 
speaking, is the State. But it depends on the 
legal institutions and forms of every commonwealth 
whether and how far the State or its titular head 
is ofi&cially treated as an artificial person. In 
England we now say that the Crown is a corpora- 
tion, though this is an innovation made in an age of 
pedantry, and seems to be of no real use.^ The con- 
ception of this or any other permanent representa- 
tion of the State had not been formed at all in the 
earlier Middle Ages, when the king's peace died with 

^ F. W. Maitland, The Corporation Sole, The Crottm as Cor- 
poration, L.Q.R. xvi. 336, xvii. 131. 
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him, and "every man that could forthwith robbed 
another."^ Eighteenth century statutes nearly but . 
not quite personified the State as " the Publick," as 
Professor Maitland has shown. 

We have next to speak of the legal capacities Legal 

mi 1 1. . 1 capacities. 

of persons. They tend to equality in modern 
systems, as we said above,^ but some inequality 
remains and must remain. 

First as to natural persons. There are physical Of natural 

persons : 

conditions necessarily affecting the powers of the physical 

.,..-, - , 1.1 r V- disabilities. 

individual to manage and be answerable for his 
own affairs. Normally, we all have to pass 
through tender age and adolescence, or, in the 
Common Law term for the whole period before 
full age, infancy. When a man or woman is 
of full age must be ascertained by the positive 
rules of the system of law in question. The 
prescribed age has varied in different systems 
from eighteen years (or, exceptionally, less) to 
twenty-five, which I think is the superior ex- 
treme. The Common Law term of twenty-one 
years is a reasonable mean. Full age may be 
fixed at different periods for different purposes : 
thus ability to marry without the consent of 
one's parents, if living, may be postponed (as it 

> A. S. Chrou. anno 1135. « P. 102. 
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is in France) to a later age than general ability 
' to manage one's affairs. Abnormally, people may 
be disabled by insanity at any age ; the ascer- 
tainment of insanity, its effects in excluding 
responsibility, and the administrative measures 
necessary or proper for preserving the property 
of insane persons and checking abuses, have to 
be provided for by every system of law in its 
own way. So far as general principles are 
involved they belong mainly to public law. 
Causes of Another class of personal distinctions- rests on 

variation 

in sex and the Constitution of the family. Such distinctions 

family 

relations, are, in part, ultimately grounded on the physical 
difference of sex, and on moral differences assumed 
by the law to accompany it. In private law 
married women undergo some loss of legal capacity 
in all or almost all systems of law,^ while in 
some systems all women are or have been under 
disabilities. In public law, and in every known 
system so far as public law goes, all women are 
under some disabilities and are exempt from 
some duties, that of military service for example, 

^ The prohibition of bigamy, which applies to married men as 

well as women in modern law, has never been reckoned as a point 

of legal incapacity ; by marriage the original capacity is not de- 

^stroyed but fulfilled. So no one would say that a sitting member 

of Parliament had lost his capacity of being elected. 
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where it exists as a general duty of citizeiis. 
We find, on the other hand, variations of personal 
capacity derived from family relations which belong 
only to some particular type or stage of family 
institutions. The subjection of adults to paternal 
power among Eoman citizens, the limited capacities 
of a member of a Hindu "joint family," may be 
taken as examples. 

Further, there are special personal disqualifica- Special 

disqualifi- 

tious or diminutions of legal capacity in every cations, 
system of law. Some of these have a penal otherwise, 
character, or at least savour of preventive and 
compulsory discipline : such are the disabilities 
of convicts, bankrupts, and (in some systems) 
declared spendthrifts. Others are attached to 
certain public ofl&ces or positions for reasons of 
policy not dishonourable to the individual. Such 
are in England the disqualifications of clergymen, 
and of persons holding various ofBces, to sit in 
Parliament. In modern law these disqualifications 
(or exemptions, which no less occur) are almost 
or wholly confined to public law.^ But in the 
Middle Ages a man coidd renounce his whole 

^ Tills would seem to be tlie grain of truth in the strange view 
taken by those writers who have rejected the distinction between 
Public and Private Law, and treated Public Law as a branch of the 
Law of Persons. At least I cannot find any other. 
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Artificial 
persons : 
their in- 
capacities 
different 
from those 
of natural 
persons. 



Limitation 
by need of 
agency. 



legal personality, public and private, become as 
it was called "civilly dead," by entering one of 
the regular orders of religion, and this may 
possibly be so still in some of the jurisdictions 
where the Eoman Catholic religion is exclusively 
or principally recognised by the State, and its 
monastic and other societies of professed religious 
persons have an official standing. We are not 
aware that the institution survives in any of the 
greater States of Europe. 

Passing to artificial persons we find that their 
capacities are not subject to most of the causes 
of variation which affect those of natural persons. 
Obviously a corporation cannot be an infant or 
insane. It may be insolvent; it is the common 
experience of our own time that, as an idle rhymer 
once wrote, " winding-up cometh to limited things." 
For reasons of practical convenience, however, in- 
solvent corporations are, in England at any rate, 
dealt with by special forms of procedure differing 
from those used in cases of individual bankruptcy. 
Corporate capacity, on the other hand, is subject 
by its nature to restraining conditions from which 
the acts of natural persons are free. 

First, an artificial person can act only by means 
of some natural person or persons having authority 
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to represent it, "actorem sive syndicum" as the 
Bomans said ; a railway company must act through 
its board of directors, and the like. Hence a 
corporation can do nothing which cannot be done 
by an agent. "A corporation can only act by its 
agents, and can only be made to pay by means of its 
property." ^ The full importance of this cannot be 
shown here, for the exposition would have to assume 
some detailed knowledge of law. Nor can we 
discuss whether it is quite correct in principle to 
apply the word "agency" to an authority derived 
from the constitution of the corporate body itself, for 
example, the power of the governing board or council 
to pass a resolution as distinct from the powers of 
an agent appointed by that resolution. The distinc- 
tion is not treated as material in practice. At all 
events it is universally admitted that there can be no 
real agency and no legal authority to do an obviously 
unlawful act. Hence follows a restriction on corpo- 
rate responsibility which must be specially noted. 

Secondly, then, a corporation cannot commit Corpora- 
tions, how 
cmnes, for it cannot authorise them. If the mem- far liai.ie 

. n • no 1 ^^** wrongs. 

bers or representatives of a corporation aiiected 
to authorise a criminal act in its name, they 
would merely make themselves liable as individuals. 

» Far well J. [1901] A.C. at p. 430. 
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To put an extreme case, if the East India Company 
had rebelled against the Crown, not the Company 
but the directors would have been guilty of high 
treason. Supposing, again, that a corporation could 
commit high treason or any other offence punishable 
with death or imprisonment, the sentence could not 
be executed. " From corporal penalties Nature hath 
exempted all bodies politique."^ But abuse of 
corporate powers may lead to what we may call 
approximate capital punishment, namely, the dissolu- 
tion of the corporation by the judicial revocation of 
its charter, or other appropriate process of law. 
Moreover, a corporation may have positive duties 
imposed on it by public law, and may incur 
penalties (though not criminal punishment in the 
strict sense) by failure or neglect in that respect. 
Such duties may be directly imposed on a corpora- 
tion in connection with the special purposes for which 
it is constituted, or as an equivalent for privileges 
granted by the State ; or the corporation may incur 
them by carrying on a trade or business to which 
they are attached by the general law. Further, a 
corporation may be liable for civil wrongs committed 
by its agents in the course of their employment, just 
as a natural person may be ; and this is of very great 

^ Hobbes, Lem<U?ian, c. 22. 
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importance in practice. On principle there appears 
to be no reason why, consistently with the general 
idea of artificial personality, it should not be liable to 
the same extent. This is certainly the doctrine of 
the Common I-aw, and appears to be now finally 
settled in England. What is more, the property held 
on behalf of associations which are not incorporated, 
but in fact behave like corporations and exercise the 
same kind of powers, may be made available for the 
compensation of persons wronged by the oflBcers or 
agents of the association, with only slight variations 
of procedure.^ 

Thirdly, many corporations are created expressly 
for special purposes, and their powers are limited 
to the execution of those purposes, and what is 
reasonably incident thereto. This is the case with 
most corporations in modern times, and there has 
even been a. tendency to suppose the principle 
universal. Practically such cases almost always fall 
under some special legislative rule : but the interpre- 
tation of such rules has been doubtful enough to 
leave room for controversies of principle. 

A corporation has distinct rights and duties not 
only as against persons outside it, but as against its 

* Taff Vale Ry. Co. v. AmalgamaUd Society of Railway 
Servants [1901] A.C. 426. 
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Corporate own members. They can be its creditors or debtors. 

duties and 

rights: On the other hand its debts and claims e^inst 

formation , . f-. . 

of corpo- other persons are not the same as theirs. " Si quis 
universitati debetur, singulis non debetur, nee quod 
debet universitas singuli debent." ^ This is a 
necessary consequence of the corporation being a 
distinct person in law. How far the individual 
members can derive profit from corporate property 
or business, or be liable to contribute to the pay- 
ment of corporate debts, has to be determined by 
the particular system of law and the constitution of 
the particular corporation. The formation of cor- 
porations, again, is a matter of positive regulation ; 
though it may be taken as a principle of general 
jurisprudence that the authority of the State is 
requisite. Such authority may be conferred once 
for all, as regards a class of corporations, by general 
enabling legislation, and this has been done in 
England by the Companies Acts. Municipal cor- 
porations and a limited number of trade gilds appear 
to have been the only kinds of corporations known 
to the classical Eoman law.^ Nowadays the import- 
ance and necessity of corporations for carrying on 
the afifairs of modem life meets us at every turn. 

* Ulpian, D. 3, 4, quod cuiuscunque universitatis, 7, § 1. 

2 D. eod, tU. 1. 
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t 

THINGS, EVENTS, AND ACTS 

The question what is a Thing is much less simple Things as 

subject- 

than the question what is a Person. Roman law matter of 

rights aud 

will tell us that some things are corporeal and duties. 

others incorporeal; the Common Law will tell us 

that some things are in possession and others in 

action. The Eoman division is easier on a first 

view; the English one is no doubt subtler, less 

clearly defined, and more difficult for beginners to 

grasp. It is therefore commonly assumed that the 

Boman conception is rational and the English is 

not. We must have a little patience before we are 

ready to form an opinion. 

A thing is, in law, some possible matter of rights 

and duties conceived as a whole and apart from all 

others, just as, in the world of common experience, 

whatever can be separately perceived is a thing. 

The kind of "things" with which we are most 

127 
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Corporeal familiar are material sensible objects which can be 

things. 

dealt with in the way of manual use. No difficulty 
occurs in treating a house, a book, or a sheep, as 
things. As borrower of a book, I have the right 
of keeping the book for the agreed time, or until 
re-demanded, and the duty of returning it. The 
book is plainly not the same as ray rights, or any 
one's, regarding the book, or the sum of all possible 
rights. It would still be a real book if it belonged 
to nobody. We are not now considering what the 
possible rights, of ownership or otherwise, may be. 
We take it provisionally as common knowledge that 
an owner who has not parted with any of his rights 
has large powers of use and disposal over the thing 
owned, powers which are indefinite even though 
they may be limited in certain directions by rules 
of law. 
Aggre- There is no trouble, again, in extending this 

gates. 

notion of a " thing " to an aggregate of material 
things, such as land with a house and other build- 
ings on it, a library with all the books in it, a flock 
of sheep. Any of these aggregates may be treated 
as a single thing if we find it convenient. Physical 
continuity is in no way essential to the identity and 
singleness of the rights existing over material objects. 
Physical discontinuity makes it, no doubt, easier to 
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separate those rights and form new combinations; 
but easier only in degree. One sheep may be bought 
and driven off from the flock ; one chair out of a 
set may be sold or given away. But also when the 
sheep becomes mutton each leg of mutton may have 
a separate owner ; and a chimney in a house may 
be repaired and the old materials taken by the 
builder in part payment, or a whole wing of the 
house may be rebuilt and the materials sold in lots. 

So far we have spoken of things (as Littleton 
said) whereof a man may have a manual occupa- 
tion, possession, or receipt.^ 

But many elements of wealth are not tangible, intangible 

elements of 

as we know without assuming any special know- wealth. 
ledge of law. The worth of five sovereigns is in 
the gold ; the worth of a five-pound note, and the 
reason why we can get five sovereigns for it, is 
in the credit of the Bank of England. Whatever 
debts are owed to an individual, a firm, or a cor- 
poration in the course of business are part of the 
assets of the business. Nay more, the goodwill 
of a business, which is merely the right to go on 
using the old name, coupled with the expectation 
that custom will still follow the name, is often of 
great pecuniary value. 

1 Litt. § 10. 

K 
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Then we have exclusive rights which, though 
not merely personal, are only remotely connected 
with any tangible thing, and consist in the legal 
power of excluding others from competition in 
respect of their subject-matter. One may have 
an exclusive right to take fish in a certain piece 
of water, to ferry passengers across a river for 
hire at a certain place, to make and sell a new 
machine or instrument, to multiply and sell copies 
of a book or a print. Again we may have rights 
over tangible things which belong to others ; rights 
of way over land, rights of using or detaining goods 
by way of loan, hire, or pledge, and others. . These 
rights can be and are regarded in law as having 
distinct and measurable values, and whatever has 
such value is a thing, though not a bodily and 
sensible thing. These benefits can be part of a 
man's inheritance or goods, of his "estate and 
effects," to use the largest term known to our law ; 
they are capable of transmission and, for the most 
part, of voluntary alienation. We must recognise as 
things, in fact, all objects of exchange and commerce 
which are recognised by the usage of mankind. 
Not merely It is often said that such things have no being 

creatares 

of law. save in contemplation of law : the Koman phrase 
is "in iure consistunt." But this (although it 
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contains a truth, as we may see hereafter) is not 
accurate as a general statement. There may be 
" groups of advantages/* to use Professor Holland's 
happy term, which have an appreciable value 
though the law does not recognise them. Im- 
perfect rights of the nature of copyright, for 
example, might exist outside the law by usage 
and courtesy. Such rights did in fact exist in 
the United States to a certain extent before the 
Copyright Act of 1891, as regards English books 
made over to American publishers ; and they had 
a certain value to the American publisher, and 
consequently to the British author, although they 
were wholly unprotected by law, and (as events 
showed) precarious in fact. The goodwill of a 
business, again, would still have a commercial 
value if it were less efficiently protected by law 
than it is; and it would probably by no means 
lose the whole of its value even if it were not 
protected at all. The law began to protect it 
when it became notoriously valuable and not 
before. Hence it seems that in the - case of 
incorporeal things the advantage or "group of 
advantages" enjoyed or to be enjoyed in fact is 
the true subject-matter of the right, and corre- 
sponds to the tangible object which we call a 
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corporeal thing as distinct from the rights exercised 
over it. Of course the value of an incorporeal 
thing may be largely due to its recognition and 
protection by the law, and some incorporeal things 
may be called creatures of the law. But no one 
will suppose that the value of tangible property 
would not also be diminished if the law should 
cease to punish theft, or to decide questions of 
title. The parallel therefore seems to hold good 
notwithstanding the possible anomalies of extreme 
cases. 
The legal At this point it may be worth considering, at 

nature of 

corporeal the risk of an apparent paradox, whether corporeal 
things themselves are so corporeal as we think 
at first. For a material object is really nothing 
to the law, whatever it may be to science or 
philosophy, save as an occasion of use or enjoy- 
ment to man, or as an instrument in human acts. 
In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such 
parcels, on grounds of necessary convenience, we 
have to say " communia sunt omnium," the water 
of the high seas for example ; of other such we 
say, for reasons of religion or state, "nullius in 
bonis sunt" This is much easier to illustrate 
from the Boman law than from our own ; for the 
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Common Law abhors a vacuum of property : ^ a 
statement which the reader, unless he be already 
learned in the law, must provisionally take for 
granted. A thing which belongs to nobody is 
of no legal importance until something happens to 
bring a person into relation with it, and make it 
the subject-matter of enforceable rights. An old 
iron pot thrown away and dropped at the bottom 
of a canal, for example, might well be no more to 
the law than if it were in another planet. If it is 
something to the law, it is because the local law 
may happen to provide, as ours does, that abandon- 
ment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once been 
a thing of value. So that on the whole perhaps 
we have good ground for saying that the " thing " 
of legal contemplation, even when we have to do 
with a material object, is not precisely the object 
as we find it in common experience, but rather 
the entirety of its possible legal relations to 
persons. We say entirety, not sum, because the 
capacity of being conceived as a distinct whole 
is a necessary attribute of an individual thing. 
What the relations of a person to a thing can be 
must depend in fact on the nature of the thing 

^ Holmos, The Common Law, p. 237. 
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as continuous or discontinuous, corporeal or in- 
corporeal, and in law on the character and the 
extent of the powers of use and disposal which 
particular systems of law may recognise. A man 
who has copyright in a book can alienate but 
cannot destroy the copyright, though he may 
choose, on some scruple of conscience against 
monopoly in spiritual benefit,^ not to exercise his 
right or reap the profit of it. The owner of an 
unique manuscript can destroy it in fact, but the 
law might conceivably forbid him to do so, and 
probably would if the obvious interest of those 
to whom things of unique value belong were 
not thought to be sufficient security against wanton 
destruction. Land, though it can be wasted or 
in some situations, flooded, cannot be destroyed in 
the same sense as ordinary chattels ; and some few 
chattels, such as the harder kinds of gems, may be 
considered indestructible, so far as ordinary accidents 
are concerned, as compared with perishable goods 
and even with relatively lasting materials of 
common use. Through all the range of natural 
and legal diversities, however, a thing remains, 
for the lawyer's purposes, that which is attributed 

^ Count Lyof Tolstoi not long ago disclaimed all interest in the 
copyright of his works for some such reason. 
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by law to the natural or conventional thing in 
r^ard to the rights and duties of persons. 

Here, then, we seem to have a necessary point Things as 

the poten- 

of contact between law and philosophy. The tiaiity of 
lawyer, as well as the metaphysician is driven, 
when he takes to thorough-going analysis, to face 
idealism. What we commonly call things are 
resolved by philosophical analysis into possibilities 
or occasions of perception. The idealist boldly 
says that the esse of material things is percipi. 
So we may say that in contemplation of law the 
esse of things is hdberi or in bonis esse. That only 
is a thing which can, in the widest sense, be 
owned: it must be the subject-matter of rights 
that the law will recognise. An ownerless thing 
is for the lawyer pretty much what a "thing in 
itself" is for the philosopher. Speaking for a 
moment in an aside to the student of modem philo- 
sophy, we may say that a res nvllius is as void of 
legally intelligible contents as is a DiTig an sich of 
intelligible contents of any kind. It is merely nega- 
tive and irrational ; the very notion of it excludes it 
from the world of rational import. We can see in 
it, at most, the potency of a future legal significance. 
The "books in my closet," in Berkeley's famous 
example, are merely the potentiality of the books I 
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shall see when I open the closet. And so the 
ownerless abandoned thing, in systems which admit 
the extinction of property, is the mere potentiality of 
possession or ownership to come, whether the thing 
itself be buried treasure or a worthless tin pot. 
There is a legal vacuum till the act of an occupier or 
finder restores the thing, so to speak, to the world of 
legal reality. Hence, if we find in a particular 
system of law rules which are astute even to refine- 
ment to prevent this state of vacuum, there is no 
reason to treat such an endeavour as absurd. * In 
fact the old masters of the Common Law did take 
the line of abhorring vacant possession or property, 
and put forth extreme ingenuity to avoid admitting 
it " The law must needs reduce the properties 
of all goods to some man." ^ Without contending 
that they were consciously led by any philosophic 
reason, one may be allowed to think that, whether 
by scientific instinct or by good fortune, they 
showed themselves on this point at least as good 
philosophers as the Roman lawyers. 
Summary. For the present purpose it is enough to know 
that in any case the legal notion of a thing must 
extend far beyond those objects which are *' things *' 
in the popular sense as being capable of physical 

^ Doct. and Stud. Dial. ii. c. 51. 
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apprehension and use. Artificial aggregates of 
material objects, like a library or a flock of sheep, 
are only the first step in the extension. We have 
to include all distinct elements of wealth, though 
not tangible or sensible, which can be the source 
of profitable use or benefit to any certain person. 
The copyright, say of Jowett's PUUo, is as much 
a thing as a bound volume of the book; railway 
shares are as much things as the rolling stock of 
the line. 

How a particular thing can be used and en- 
joyed is a matter of fact conditioned by its nature 
and qualities, and this whether the thing be cor- 
poreal or incorporeal, save that an incorporeal thing 
may consist merely in the power or right of having 
some strictly limited advantage, using a particular 
path for example, while the possessor of a corporeal 
thing has indefinite though not infinite ways of 
manifesting his control over it. Questions may 
arise as to what forms of use, and how much use, 
the law will recognise as proof of . effective and 
exclusive control. The use and enjoyment remain 
in themselves matters of pure fact. But we can 
speak with certainty of the rights of a possessor 
or owner only when we know what powers of use 
and disposal are recognised by the law; not only 
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how things can be used, but how they may be, and 
how they may or must not be. 
Events and Things are brought into relation with Persons by 

acts 

Events and Acts, which are in the world of law 
that which motion is in the world of matter. 
A great number, indeed the. far greater number of 
events and acts are obviously of no legal import 
whatever. The falling of an apple from a man's own 
tree on his own ground makes no difiference in any 
one's rights ; and for the owner, if he is on the spot, 
to pick it up or not to pick it up, to eat or not 
to eat it, is an exercise of his lawful discretion 
which from a legal point of view is equally in- 
different. But it is impossible to say of almost 
any event or act that it cannot have legal import- 
ance. A very small change of circumstances will 
make all the difference in this respect. Let that 
apple fall from a branch projecting a few feet 
beyond the owner's boundary, and come to rest on 
a neighbour's land. Here is matter for question- 
ing at once. Whose is the apple now ? Does it 
still belong to the owner of the tree ? If so, may 
he go on his neighbour's land to take it, or must 
he ask for it ? Or does it belong to the neighbour 
on whose land it has fallen ? if so, unconditionally 
or subject to any and what conditions as to com- 
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pensating the former owner? If a trespasser 
comes and takes the apple, whom has he wronged ? 
All these questions, mostly trifling in the particular 
case suggested, but representing points which in 
other cases may be capable of involving great 
interests, have to receive distinct consideration, 
and may be not only distinctly but differently 
answered in different systems of jurisprudence. 
Walking, again, is a necessary and most common 
act of all persons who have the use of their legs ; 
and so long as a man's legs take him where he 
has a right to be it is indifierent to the law. That 
it may, on the other hand, involve trespass, though 
oftentimes a merely nominal and innocent trespass, 
is common experience to most people who have 
walked in the country without strictly confining 
themselves to high roads and beaten paths. 

Every act may be said to be, in a large sense. Distinction 

of acts from 

an event. But it is convenient to use the word events, 
"event" only for that which happens or at least 
may happen ^ in the course of nature without 

^ As to events which may or may not be produced by human 
action it is often immaterial for many purposes to consider whether 
in fact they were so or not. The rights which arise on a man's 
death afford one obvious example. It is hardly needful to add 
that for our purpose only those acts count as such which can be 
referred to a human agent Such facts as a horse running away, 
a dog biting a man, are not acts but merely events. 
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being directly determined by human intervention. 
It is proper to note that in archaic systems of 
law the part played by acts, as compared with 
events, is far less than it becomes in modern 
systems. For in early times, or, to speak more 
exactly, in early stages of civilisation, the range 
accorded to individual will and discretion is but 
a narrow one. Disposal of property by a man's 
last will is perhaps the strongest case of individual 
power with which we are familiar. We find, in 
fact, that it is a relatively modem institution, and 
unrestricted power of testamentary gift, for example 
to the exclusion of a surviving wife or children, 
is not found at this day in countries where the 
Roman law has set the rule in matters of inherit- 
ance. Now the death of a man holding valuable 
property is an event which must necessarily have 
some legal effect; for the lands or goods which 
remain must belong to some one, be it the State 
or one or more individual persons, natural or 
corporate. In a system where dispositions by last 
will are not recognised, the event of death at once 
calls into operation the fixed rules of law, whatever 
they may be, which determine the succession to 
the deceased person's estate. In a system where 
a certain share cannot be alienated by will from 
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a man's children, the will of a man who dies 
leaving children, so far as it disposes of what he 
has power to dispose of, is an act which takes 
effect upon the event of his death. So far as he 
has not exercised his disposing powers, and so far 
as concerns the portion of his estate which he 
cannot dispose of, the rights of his successor or 
successors are determined by the rules of law. 
Where full powers of testamentary disposition 
exist, and an owner has exercised them as to the 
whole of his property, the event of his death calls 
his act of disposition into play, and has not, as 
regards what was comprised in that act, any other 
operation.^ So far as he has not exercised his 
rights, the event of his death operates as in the 
cases before put. 

Where changes are worked in the legal rights "Acts of 
and interests of persons by rules of law not de- and "acts 

in t)i6 law 

pendent on the will of any party, this is often 
and conveniently said to be an "act of the law" 
as contrasted with an "act of parties," although 
the contrast is not logically quite exact Eules 

^ We are now speaking only of succession under a will as an 
alternative to intestate succession. The devolution of property 
in which limited interests have been created may depend on 
previous acts of parties, or on rules of law, or partly on the one 
and partly on the other. It is sufficient and preferable, for the 
purpose in hand, to take the simplest example. 
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corporeal thing as distinct from the rights exercised 
over it. Of course the value of an incorporeal 
thing may be largely due to its recognition and 
protection by the law, and some incorporeal things 
may be called creatures of the law. But no one 
will suppose that the value of tangible property 
would not also be diminished if the law should 
cease to punish theft, or to decide questions of 
title. The parallel therefore seems to hold good 
notwithstanding the possible anomalies of extreme 
cases. 
The legal At this point it may be worth considering, at 

nature of 

corporeal the risk of an apparent paradox, whether corporeal 
things themselves are so corporeal as we think 
at first. For a material object is really nothing 
to the law, whatever it may be to science or 
philosophy, save as an occasion of use or enjoy- 
ment to man, or as an instrument in human acts. 
In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such 
parcels, on grounds of necessary convenience, we 
have to say " communia sunt omnium," the water 
of the high seas for example ; of other such we 
say, for reasons of religion or state, "nullius in 
bonis sunt." This is much easier to illustrate 
from the Roman law than from our own ; for the 
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Common Law abhors a vacuum of property : ^ a 
statement which the reader, unless he be already 
learned in the law, must provisionally take for 
granted. A thing which belongs to nobody is 
of no legal importance until something happens to 
bring a person into relation with it, and make it 
the subject-matter of enforceable rights. An old 
iron pot thrown away and dropped at the bottom 
of a canal, for example, might well be no more to 
the law than if it were in another planet. If it is 
something to the law, it is because the local law 
may happen to provide, as ours does, that abandon- 
ment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once, been 
a thing of value. So that on the whole perhaps 
we have good ground for saying that the " thing " 
of legal contemplation, even when we have to do 
with a material object, is not precisely the object 
as we find it in common experience, but rather 
the entirety of its possible legal relations to 
persons. We say entirety, not sum, because the 
capacity of being conceived as a distinct whole 
is a necessary attribute of an individual thing. 
What the relations of a person to a thing can be 
must depend in fact on the nature of the thing 

^ Holmes, The Common Law, p. 237. 
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corporeal thing as distinct from the rights exercised 
over it. Of course the value of an incorporeal 
thing may be largely due to its recognition and 
protection by the law, and some incorporeal things 
may be called creatures of the law. But no one 
will suppose that the value of tangible property 
would not also be diminished if the law should 
cease to punish theft, or to decide questions of 
title. The parallel therefore seems to hold good 
notwithstanding the possible anomalies of extreme 
cases. 
The legal At this point it may be worth considering, at 

nature of 

corporeal the riSK of an apparent paradox, whether corporeal 
things themselves are so corporeal as we think 
at first. For a material object is really nothing 
to the law, whatever it may be to science or 
philosophy, save as an occasion of use or enjoy- 
ment to man, or as an instrument in human acts. 
In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such 
parcels, on grounds of necessary convenience, we 
have to say "communia sunt omnium," the water 
of the high seas for example ; of other such we 
say, for reasons of religion or state, "nuUius in 
bonis sunt." This is much easier to illustrate 
from the Roman law than from our own ; for the 
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Common Law abhors a vacuum of property : ^ a 
statement which the reader, unless he be already 
learned in the law, must provisionally take for 
granted. A thing which belongs to nobody is 
of no legal importance until something happens to 
bring a person into relation with it, and make it 
the subject-matter of enforceable rights. An old 
iron pot thrown away and dropped at the bottom 
of a canal, for example, might well be no more to 
the law than if it were in another planet. If it is 
something to the law, it is because the local law 
may happen to provide, as ours does, that abandon- 
ment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once been 
a thing of value. So that on the whole perhaps 
we have good ground for saying that the " thing " 
of legal contemplation, even when we have to do 
with a material object, is not precisely the object 
as we find it in common experience, but rather 
the entirety of its possible legal relations to 
persons. We say entirety, not sum, because the 
capacity of being conceived as a distinct whole 
is a necessary attribute of an individual thing. 
What the relations of a person to a thing can be 
must depend in fact on the nature of the thing 

^ Uolmea, The Comrnon Law, p. 237. 
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corporeal thing as distinct from the rights exercised 
over it. Of course the value of an incorporeal 
thing may be largely due to its recognition and 
protection by the law, and some incorporeal things 
may be called creatures of the law. But no one 
will suppose that the value of tangible property 
would not also be diminished if the law should 
cease to punish theft, or to decide questions of 
title. The parallel therefore seems to hold good 
notwithstanding the possible anomalies of extreme 
cases. 
The legal At this point it may be worth considering, at 

nature o{ 

corporeal the riSK of an apparent paradox, whether corporeal 
things themselves are so corporeal as we think 
at first. For a material object is really nothing 
to the law, whatever it may be to science or 
philosophy, save as an occasion of use or enjoy- 
ment to man, or as an instrument in human acts. 
In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such 
parcels, on grounds of necessary convenience, we 
have to say " communia sunt omnium," the water 
of the high seas for example ; of other such we 
say, for reasons of religion or state, "nullius in 
bonis sunt." This is much easier to illustrate 
from the Roman law than from our own ; for the 
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Common Law abhors a vacuum of property : ^ a 
statement which the reader, unless he be already 
learned in the law, must provisionally take for 
granted. A thing which belongs to nobody is 
of no legal importance until something happens to 
bring a person into relation with it, and make it 
the subject-matter of enforceable rights. An old 
iron pot thrown away and dropped at the bottom 
of a canal, for example, might well be no more to 
the law than if it were in another planet. If it is 
something to the law, it is because the local law 
may happen to provide, as ours does, that abandon- 
ment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once, been 
a thing of value. So that on the whole perhaps 
we have good ground for saying that the " thing " 
of legal contemplation, even when we have to do 
with a material object, is not precisely the object 
as we find it in common experience, but rather 
the entirety of its possible legal relations to 
persons. We say entirety, not sum, because the 
capacity of being conceived as a distinct whole 
is a necessary attribute of an individual thing. 
What the relations of a person to a thing can be 
must depend in fact on the nature of the thing 

^ Holmes, The Common Law, p. 237. 
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corporeal thing as distinct from the rights exercised 
over it. Of course the value of an incorporeal 
thing may be largely due to its recognition and 
protection by the law, and some incorporeal things 
may be called creatures of the law. But no one 
will suppose that the value of tangible property 
would not also be diminished if the law should 
cease to punish theft, or to decide questions of 
title. The parallel therefore seems to hold good 
notwithstanding the possible anomalies of extreme 
cases. 
The legal At this point it may be worth considering, at 

nature of - . - - 

corporeal the risK of an apparent paradox, whether corporeal 
things themselves are so corporeal as we think 
at first. For a material object is really nothing 
to the law, whatever it may be to science or 
philosophy, save as an occasion of use or enjoy- 
ment to man, or as an instrument in human acts. 
In fact there are parcels of terrestrial matter 
which are not things in the law. Of some such 
parcels, on grounds of necessary convenience, we 
have to say " communia sunt omnium," the water 
of the high seas for example ; of other such we 
say, for reasons of religion or state, "nuUius in 
bonis sunt." This is much easier to illustrate 
from the Eoman law than from our own ; for the 
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Common Law abhors a vacuum of property : ^ a 
statement which the reader, unless he be already 
learned in the law, must provisionally take for 
granted. A thing which belongs to nobody is 
of no legal importance until something happens to 
bring a person into relation with it, and make it 
the subject-matter of enforceable rights. An old 
iron pot thrown away and dropped at the bottom 
of a canal, for example, might well be no more to 
the law than if it were in another planet. If it is 
something to the law, it is because the local law 
may happen to provide, as ours does, that abandon- 
ment shall not wholly destroy or suspend the 
legal qualities of a chattel which has once been 
a thing of value. So that on the whole perhaps 
we have good ground for saying that the " thing *' 
of legal contemplation, even when we have to do 
with a material object, is not precisely the object 
as we find it in common experience, but rather 
the entirety of its possible legal relations to 
persons. We say entirety, not sum, because the 
capacity of being conceived as a distinct whole 
is a necessary attribute of an individual thing. 
What the relations of a person to a thing can be 
must depend in fact on the nature of the thing 

^ Holmes, The Common Law, p. 237. 
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purpose operative in the agent's choice, is often 
capable of proof, and may be material to show the 
intention with which an act was done : and in cases 
where the question is by whom an act was done> 
the presence or absence of motive — that is, the fact 
or probable appearance that a given person desired 
an end which the act was fitted to attain, or the 
absence of any such appearance — is constantly 
discussed, and may, in the absence of direct evidence, 
have great weight. In a case of unlawful wound- 
ing the prisoner's intent to do grievous harm may 
appear not only from the nature of the weapon, the 
circumstances of the attack, and the like, but from 
previous declarations of ill-will towards the person 
attacked. Similar considerations apply in cases 
where we have to consider whether there has been 
.an intentional act of a given person at all. The 
first Lord St. Leonards was known to have made a 
will ; the will was not forthcoming after his death ; 
proof of its contents was however forthcoming, and 
was admitted. It had to be decided whether Lord 
St. Leonards had destroyed the will with the inten- 
tion of revoking it, or, on the contrary, it had been 
secretly stolen ; and it was shown that his conduct 
and expressed feelings, down to the last days of his 
life, had been those of a man who believed the will 
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to be in existence and wished it to take effect. On 
this evidence the will was established.^ A more 
familiar example of the same principle is the 
admission of evidence of good character in criminal 
cases ; this, however, is really a somewhat complex 
matter, for here proof of general disposition, or 
internal motive, is admitted for the purpose of 
making it less probable that the accused person 
committed any such act as he was charged with, or 
of making it more probable that, if it was com- 
mitted by him, his external motive or intention 
was the least wrongful one consistent with the act 

Internal motive, on the other hand, is not a internal 

motive 

normal matter of judicial proof or condition of legal examinable 

only in 

consequences in particular cases, though it may be exceptional 

cases 

taken into account by legislation, or by what is 
called the policy of the law on the one hand and 
judicial discretion on the other. Offences which 
commonly proceed from a depraved or dangerous 
moral habit may be liable on that account to more 
severe punishment; and lighter sentences will be 
passed (so far as consistent with the safety of 
society) on those who break the law not from greed, 
lust, or malice, but by some perversion of natural 

^ Suffden ▼. Lard St. Leonards (1876), 1 P.D. 154. Some of 
the very important matters inyolved are passed over as not 
relevant for the present illustration. 
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afifection or benevolence. A man who steals food 
for his hungry children is a thief as well as one who 
steals money to buy liquor and get drunk, but they 
will hardly be punished alike under a system which 
leaves any discretion to the judge. The positive 
definitions and judgments of law, as distinct from 
judicial discretion, do not as a rule attempt to 
consider internal dispositions. Acts can be proved 
and their consequences traced; the springs of con- 
duct are for the most part hidden. In some excep- 
tional cases, however, the disposition from which an 
act proceeds is taken into account as distinct, from 
the intention. The word "malice," when it means 
anything more than the intention of doing an 
unlawful act, seems to be the specific mark of such 
cases (there are not many of them) in the language 
ofthe Common Law. 
Com- It has already appeared in the course of the 

plexity of 

intention, foregoing explanation that intention is almost 
always manifold and complex. Most acts are done 
with a view to a series of results, of which some or 
one are generally subordinate to some other result 
or group of results for the sake of which the action 
is undertaken, and which is commonly called its 
end or purpose. A man writes with the proximate 
intent of setting down certain words and sentences ; 
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if he is writing a book, he has the further intent 
that they may be printed and published, and his 
ultimate and principal ends may be to instruct or 
amuse those who read the book, to procure gain or 
reputation to himself, to advance the interests of 
his party or to promote some undertaking which he 
has at heart, or all or some of these things may be 
desired by him in equal or various degrees. A 
householder is aroused in the night by the sound of 
footsteps which he believes to be a robber's, and 
fires a shot out of the window. His immediate 
intent is to discharge the gun or pistol. His 
further intent is to scare away the thief, and to 
summon to his aid any constable or other true man 
who may be within hearing; these are two consistent 
and simultaneous but distinct purposes. 

For simplicity's sake we commonly reckon the Proximate 

conse- 

immediate and usual consequences of an act, when quences 

reckoned 

to all appearance they are intended and follow as as part of 

act. 

intended, as part of the act itself, and we speak 
of intention only with reference to the farther 
consequences. In the act of shooting, for example, 
the man's own act stops,* if we are to speak with 
strict precision, at puUing the trigger, but the 
discharge of the gun in the direction given to 
the barrel by the man's aim is counted as part 
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of the act. This is well illustrated in an early 
passage of that curious and discursive book, 
Abraham Tucker's Light of Nature, 

In speaking of action, besides the several co-existent 
motions and several successive volitions before-mentioned, 
we ordinarily comprehend several operations of other agents 
acting in a series towards compleating the purpose we had 
in view, provided we conceive them necessarily consequent 
upon our volition. Thus when Roger shot the hawk hover- 
ing over his master's dove-house, he only pulled the trigger, 
the action of the spring drove down the flint, the action of 
the flint struck fire into the pan, the action of the fire set 
the powder in a blaze, that of the powder forced out the 
shot, that of the shot wounded the bird, and that of gravity 
brought her to the ground. But all this we ascribe to Roger, 
for we say he brought down the felon ; and if we think the 
shot a nice one, applaud him for having done a clever feat. 
So likewise we claim the actions of other persons for our 
own, whenever we expect they will certainly follow as we 
shall direct. When Squire Peremptory distrained his 
tenant for rent^ perhaps he did no more than write his 
orders in a letter, this his servant carried to the post, the 
postman conveyed it into the country, where it was 
delivered to the steward, who sent his clerk to make the 
distress. Tet we ascribe the whole to the Squire's own 
doing, for we say he distrained his tenant^ and call it a 
prudent or a cruel act, according as we think of the circum- 
stances of the case. 

Hence the law maxim, he that does a thing by another, 
does it himself; which though valid in Westminster Hall 
will not hold good in the schools of metaphysics, for there 
we shall find nothing an act of the mind that is not the 
immediate product of her volition. But for the uses of 
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prudence and morality we must recur back again to the 
common language, because we cannot judge of the merits of 
men's doings without taking the consequences into our idea 
of the action. Pulling a trigger or drawing characters upon 
paper, are neither good nor bad, right or wrong, considered 
in themselves ; but as the trigger so pulled shall occasion 
the slaughter of a man, or of some vermin, or only a bounce 
in the air ; as the characters so drawn shall tend to the 
necessary security of our property, or to bring a hardship 
upon our neighbour, or shall carry no meaning at all, we 
pronounce the action prudent or idle, moral or wicked. ^ 

Hence, as Tucker discerned more plainly than 
some later writers, it is useless for lawyers to 
consider voluntary acts as if they stopped at 
the surface of the human body, or to distinguish 
between will and intention by reference to nervous 
and muscular motions. We take the notion of 
Will as we find it in common-sense morality, 
resisting temptations to digress on the right hand 
into speculative ethics or on the left hand into 
psycho-physiology. So taking it, we can use the 
extension of will to natural and intended external 
consequences as a mere harmless convenience of 
language and of compendious thinking. 

When we come to remoter consequences of Remote 

_ , conse- 

acts they rapidly become complex, so that at quences as 
first sight it is by no means clear which of with 

intention. 
1 The Light of Nature Pursued^ ch. ii. ad fin. 
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Archaic 
law dis- 
regards 
intention. 



them were intended or foreseen and which not, 
and then we may have to fall back on other 
evidence of what the person acting did at the 
outset intend and desire. A man comes out of 
his house carrying a stick; after walking a few 
steps he turns back, opens the door, goes in, 
and comes out again with an umbrella. We 
may guess that he returned to fetch an umbrella 
because he thought the sky looked rainy. But 
this is only one guess and may not be the right 
one. He may not have had any thought of being 
rained upon or any intention of protecting himself 
from rain. Perhaps he thought he would take the 
umbrella to be mended. Perhaps he went back 
for something quite different, and then took up 
the umbrella rather than the stick by distraction 
or mere accident. The connection of act. and 
intent is already remote and precarious, even in 
so simple a case, unless we have some independent 
guidance for our judgment. 

Even manifest intention is hardly treated as a 
possible or proper subject-matter of judicial proof 
in archaic systems of law. Where the analysis of 
general conceptions, if any there be, is of a crude 
and rudimentary kind, and the methods of proof 
are cumbrous and of inflexible formality, there are 



VI THINGS, EVENTS, AND ACTS 167 

no means of apportioning liability for acts with 

regard to the actor's intent. Early law fastens 

on some particular external quality of an act, and 

makes that the decisive test. Thus in the modern 

Common Law the difference between murder, the 

capital or more culpable degree of homicide, and 

manslaughter, the less culpable, involves not only 

the notion of intention but considerable refinements 

on it. But originally " murder " meant nothing but 

secret killing, especially by poison or witchcraft. 

It is common knowledge that consequences of Unin- 
tended con- 
an act which are manifestly intended often do not sequences 

and intent 

follow, and unintended consequences do ; as where without 

conse- 

one throws a cricket ball at the wicket, or a stone quences. 
at some object chosen at random, and misses; 
where a soldier roused in camp by a night alarm 
seizes his pistol and, firing in haste, shoots his own 
toes instead of the supposed enemy; where a man 
trying to open a locked door with the proper key 
finds that the pipe of the key is choked or the lock 
is out of order, and the like. We must by no 
means suppose that inefiectual intentions are of no 
importance in law, for such intentions may well be 
the ground of liability for more than one reason. 
Attempts to commit offences are commonly punish- 
able, and the menace of bodily violence in act is a 



